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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. FAA-2006-26722; Amendment
Nos. 25-127]

RIN 2120-Al66

Security Related Considerations in the
Design and Operation of Transport
Category Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule, correction.

SUMMARY: The Federal Aviation
Administration (FAA) is amending an
error in its security related regulations
affecting the design and operation of
transport category airplanes. The
paragraph that describes the
incorporation by reference of a
document containing ballistic resistance
requirements contains an erroneous
cross reference which was included in
both the final rule and the notice of
proposed rulemaking. This document
corrects that error so that the reader is
able to locate the correct information.
DATES: Effective Date: May 15, 2009.
FOR FURTHER INFORMATION CONTACT: For
technical questions concerning this final
rule, contact: Jeff Gardlin, FAA Airframe
and Cabin Safety Branch, ANM-115,
Transport Airplane Directorate, Aircraft
Certification Service, 1601 Lind
Avenue, SW., Renton, Washington
98057—-3356; telephone (425) 227-2136;
facsimile (425) 227—1149; e-mail:
jeff.gardlin@faa.gov. For legal questions
concerning this final rule contact: Gary
Michel, Regulations Division, AGC-200,
FAA Office of the Chief Counsel, 800
Independence Avenue, SW.,
Washington DC, 20591; telephone (202)
267-3148; e-mail: gary.michel@faa.gov.
SUPPLEMENTARY INFORMATION:

Background

The FAA published a final rule
entitled ““Security Related
Considerations in the Design and
Operation of Transport Category
Airplanes” in the Federal Register on
October 28, 2008 (73 FR 63867). The
final rule amended security related
regulations affecting the design and
operation of transport category
airplanes. The final rule, as published,
contained an erroneous cross reference
in § 25.795 that was carried over from
the notice of proposed rulemaking
(Notice No. 06—19, published in the
Federal Register on January 5, 2007, 72
FR 630), which was also in error. The
cross reference related to the
incorporation by reference of National
Institute of Justice (NIJ) Standard
0101.04, Ballistic Resistance of Personal
Body Armor, June 2001, Revision A, to
establish ballistic resistance as required
by paragraph (b)(3) of 14 CFR 25.795.

The correct reference is paragraph (a)(3).

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

Correction

m In consideration of the foregoing, the
Federal Aviation Administration
amends part 25 of Title 14, Code of
Federal Regulations, as follows:

PART 25—AIRWORTHINESS
STANDARDS: TRANSPORT
CATEGORY AIPRLANES

m 1. The authority citation for part 25
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702, and 44704.

§25.795 [Amended]

m 2. Amend § 25.795(e), introductory
text, by removing the phrase ‘“paragraph
(b)(3)” and adding the phrase
“paragraph (a)(3)” in its place.

Issued in Washington, DC, on May 8, 2009.
Pamela Hamilton-Powell,
Director, Office of Rulemaking.
[FR Doc. E9—11235 Filed 5-14—09; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Parts 47, 61, 63, and 65

[Docket No. FAA—-2006—26714; Amdt. Nos.
47-28, 61-118, 63-36, and 65-51]

RIN 2120-Al43

Drug Enforcement Assistance; OMB
Approval of Information Collection

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; notice of Office of
Management and Budget approval for
information collection.

SUMMARY: This notice announces the
Office of Management and Budget’s
(OMB’s) approval of the information
collection requirement contained in the
FAA’s final rule, “Drug Enforcement
Assistance,” which was published on
February 28, 2008.

DATES: The FAA received OMB
approval for the information collection
requirements in 14 CFR 61.19(h), 14
CFR 61.19(e), 14 CFR 63.15(d) and 14
CFR 65.15(d) on October 9, 2008. The
rule became effective on March 31,
2008.

FOR FURTHER INFORMATION CONTACT: ]ohn
G. Bent, Civil Aviation Registry, Mike
Monroney Aeronautical Center, 6500
South MacArthur Boulevard, Oklahoma
City, OK 73169; telephone (405) 954—
4331.

SUPPLEMENTARY INFORMATION: On
February 28, 2008, the FAA published
the final rule, “Drug Enforcement
Assistance” (73 FR 10662). Two years
after this rule becomes effective, paper
pilot certificates may no longer be used
to exercise piloting privileges. Five
years after this rule becomes effective,
certain other paper airmen certificates,
such as those of flight engineers and
mechanics, may no longer be used to
exercise the privileges authorized by
those certificates. To exercise the
privileges after those respective dates,
the airmen must hold upgraded,
counterfeit-resistant plastic certificates.
Student pilot certificates, temporary
certificates, and authorizations are not
affected. The rule contains information
collection requirements that had not yet
been approved by the Office of
Management and Budget at the time of
publication. In the DATES section of the
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rule, the FAA noted that affected parties
did not need to comply with the
information collection requirements
until OMB approved the FAA’s request
to collect the information.

In accordance with the Paperwork
Reduction Act, OMB approved that
request on October 9, 2008, and
assigned the information collection
OMB Control Number 2120-0735. The
FAA request was approved by OMB
without change and expires on October
31, 2011. This notice is being published
to inform affected parties of the
approval of the information collection
requirements of 14 CFR 61.19(h), 14
CFR 61.19(e), 14 CFR 63.15(d) and 14
CFR 65.15(d).

Issued in Washington, DC, on May 11,
2009.

Pamela Hamilton-Powell,

Director, Office of Rulemaking.

[FR Doc. E9-11362 Filed 5-14—09; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2008-1230; Airspace
Docket No. 08—ACE-1]

Amendment of Class E Airspace;
Fulton, MO

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action amends Class E
airspace at Fulton, MO. Additional
controlled airspace is necessary to
accommodate Area Navigation (RNAV)
Standard Instrument Approach
Procedures (SIAPs) at Elton Hensley
Memorial Airport, Fulton, MO. This
action will also adjust the geographic
coordinates of Elton Hensley Memorial
Airport. The FAA is taking this action
to enhance the safety and management
of Instrument Flight Rule (IFR)
operations at Elton Hensley Memorial
Airport.

DATES: Effective Date: 0901 UTC, August
27, 2009. The Director of the Federal
Register approves this incorporation by
reference action under 1 CFR part 51,
subject to the annual revision of FAA
Order 7400.9 and publication of
conforming amendments.

FOR FURTHER INFORMATION CONTACT:
Scott Enander, Central Service Center,
Operations Support Group, Federal
Aviation Administration, Southwest
Region, 2601 Meacham Blvd., Fort

Worth, TX 76193—-0530; telephone (817)
321-7716.
SUPPLEMENTARY INFORMATION:

History

On February 24, 2009, the FAA
published in the Federal Register a
notice of proposed rulemaking to amend
Class E airspace at Fulton, MO, adding
additional controlled airspace and
adjusting the geographic coordinates at
Elton Hensley Memorial Airport,
Fulton, MO (74 FR 8218, Docket No.
FAA-2008-1230). Interested parties
were invited to participate in this
rulemaking effort by submitting written
comments on the proposal to the FAA.
No comments were received. Class E
airspace designations are published in
paragraph 6005 of FAA Order 7400.9S
signed October 3, 2008, and effective
October 31, 2008, which is incorporated
by reference in 14 CFR 71.1. The Class
E airspace designations listed in this
document will be published
subsequently in that Order.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) Part 71 by
amending Class E airspace at Fulton,
MO, adding additional controlled
airspace at Elton Hensley Memorial
Airport, Fulton, MO, and adjusting the
geographic coordinates of Elton Hensley
Memorial Airport.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with

prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it adds
additional controlled airspace at Elton
Hensley Memorial Airport, Fulton, MO.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E. O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in

14 CFR Part 71.1 of the Federal Aviation
Administration Order 7400.9S, Airspace
Designations and Reporting Points,
signed October 3, 2008, and effective
October 31, 2008, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface.

* * * * *

ACE MO E5 Fulton, MO [Amended]

Fulton, Elton Hensley Memorial Airport, MO

(Lat. 38°50"17” N., long. 92°00°09” W.)
Guthrie NDB (FTT)

(Lat. 38°50’34” N, long. 92°00"17” W.)

That airspace extending upward from 700
feet above the surface within a 6.5-mile
radius of Elton Hensley Memorial Airport
and within 2.6 miles each side of the 069°
bearing from the Guthrie NDB extending
from the 6.5-mile radius of the airport to 7
miles northeast of the NDB, and within 2.6
miles each side of the 229° bearing from the
NDB extending from the 6.5-mile radius of
the airport to 7 miles southwest of the NDB.
* * * * *

Issued in Fort Worth, TX, on April 24,
2009.

Roger M. Trevino,

Acting Manager, Operations Support Group,
ATO Central Service Center.

[FR Doc. E9-10986 Filed 5-14—09; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA—-2008-1139; Airspace
Docket No. 08-ASW-23]

Amendment of Class E Airspace;
Coleman, TX

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action amends Class E
airspace at Coleman, TX. Additional
controlled airspace is necessary to
accommodate Area Navigation (RNAV)
Standard Instrument Approach
Procedures (SIAP) at Coleman
Municipal Airport, Coleman, TX. The
FAA is taking this action to enhance the
safety and management of Instrument
Flight Rule (IFR) operations at Coleman
Municipal Airport.

DATES: Effective Date: 0901 UTC, July 2,
2009. The Director of the Federal
Register approves this incorporation by
reference action under 1 CFR Part 51,
subject to the annual revision of FAA
Order 7400.9 and publication of
conforming amendments.

FOR FURTHER INFORMATION CONTACT:
Scott Enander, Central Service Center,
Operations Support Group, Federal
Aviation Administration, Southwest
Region, 2601 Meacham Blvd., Fort
Worth, TX 76193-0530; telephone (817)
321-7716.

SUPPLEMENTARY INFORMATION:

History

On February 24, 2009, the FAA
published in the Federal Register a
notice of proposed rulemaking to amend
Class E airspace at Coleman, TX, adding
additional controlled airspace at
Coleman Municipal Airport, Coleman,
TX (74 FR 8219, Docket No. FAA-2008—
1139). Interested parties were invited to
participate in this rulemaking effort by
submitting written comments on the
proposal to the FAA. No comments
were received. Class E airspace
designations are published in paragraph
6005 of FAA Order 7400.9S signed
October 3, 2008, and effective October
31, 2008, which is incorporated by
reference in 14 CFR 71.1. The Class E
airspace designations listed in this
document will be published
subsequently in the Order.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) Part 71 by
amending Class E airspace at Coleman,
TX, adding additional controlled

airspace at Coleman Municipal Airport,
Coleman, TX, for the safety and
management of IFR operations.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it adds
additional controlled airspace at
Coleman Municipal Airport, Coleman,
TX.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:
Authority: 49 U.S.C. 106(g), 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9S, Airspace

Designations and Reporting Points,
signed October 3, 2008, and effective
October 31, 2008, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more

above the surface.
* * * * *

ASW TX E5 Coleman, TX [Amended]
Coleman Municipal Airport, TX

(Lat. 31°50’32” N., long. 99°24"14” W.)

That airspace extending upward from 700
feet above the surface within an 8-mile radius
of Coleman Municipal Airport.

* * * * *

Issued in Fort Worth, TX, on April 22,
2009.

Roger M. Trevino,

Acting Manager, Operations Support Group,
ATO Central Service Center.

[FR Doc. E9-11259 Filed 5-14—09; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Parts 510 and 524
[Docket No. FDA-2009-N-0665]

New Animal Drugs; Gentamicin and
Betamethasone Spray

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect the
original approval of an abbreviated new
animal drug application (ANADA) filed
by American Pharmaceuticals and
Cosmetics, Inc. The ANADA provides
for the veterinary prescription use of
gentamicin sulfate and betamethasone
valerate topical spray in dogs.

DATES: This rule is effective May 15,
2009.

FOR FURTHER INFORMATION CONTACT: John
K. Harshman, Center for Veterinary
Medicine (HFV-104), Food and Drug
Administration, 7500 Standish P1.,
Rockville, MD 20855, 240-276-8197,
e-mail: john.harshman@fda.hhs.gov.
SUPPLEMENTARY INFORMATION: American
Pharmaceuticals and Cosmetics, Inc.,
1401 Joel East Rd., Fort Worth, TX
76140, filed ANADA 200-388 that
provides for veterinary prescription use
of GB (gentamicin sulfate and
betamethasone valerate) Topical Spray
in dogs. American Pharmaceuticals and
Cosmetics, Inc.’s GB Topical Spray is
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approved as a generic copy of Schering-
Plough Animal Health Corp.’s
GENTOCIN Topical Spray, approved
under NADA 132-338. The ANADA is
approved as of April 7, 2009, and the
regulations are amended in 21 CFR
524.1044f to reflect the approval.

In addition, American
Pharmaceuticals and Cosmetics, Inc., is
not currently listed in the animal drug
regulations as a sponsor of an approved
application. Accordingly, 21 CFR
510.600(c) is being amended to add
entries for this sponsor.

In accordance with the freedom of
information provisions of 21 CFR part
20 and 21 CFR 514.11(e)(2)(ii), a
summary of safety and effectiveness
data and information submitted to
support approval of this application
may be seen in the Division of Dockets
Management (HFA-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852, between 9
a.m. and 4 p.m., Monday through
Friday.

The agency has determined under 21
CFR 25.33(a)(1) that this action is of a
type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-3808.

List of Subjects
21 CFR Part 510

Administrative practice and
procedure, Animal drugs, Labeling,
Reporting and recordkeeping
requirements.

21 CFR Part 524

Animal drugs.
m Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR parts 510 and 524 are amended as
follows:

PART 510—NEW ANIMAL DRUGS

m 1. The authority citation for 21 CFR
part 510 continues to read as follows:
Authority: 21 U.S.C. 321, 331, 351, 352,
353, 360b, 371, 379e.
m 2.In §510.600, in the table in
paragraph (c)(1), alphabetically add an
entry for “American Pharmaceuticals
and Cosmetics, Inc.”’; and in the table in

paragraph (c)(2), numerically add an
entry for “065531” to read as follows:

§510.600 Names, addresses, and drug
labeler codes of sponsors of approved

applications.
* * * * *
(C] * * %
(1) * % %
: Drug labeler
Firm name and address code
American Pharmaceuticals 065531
and Cosmetics, Inc.,
1401 Joel East Rd., Fort
Worth, TX 76140

(2) * % %
Drug labeler :
code Firm name and address
065531 American Pharmaceuticals
and Cosmetics, Inc.,
1401 Joel East Rd., Fort
Worth, TX 76140

PART 524—OPHTHALMIC AND
TOPICAL DOSAGE FORM NEW
ANIMAL DRUGS

m 3. The authority citation for 21 CFR
part 524 continues to read as follows:

Authority: 21 U.S.C. 360b.

§524.1044f [Amended]

m 4. In § 524.1044f, in paragraph (b),
remove “‘and 058829 and in its place
add 058829, and 065531”".

Dated: May 8, 2009.
William T. Flynn,

Acting Director, Center for Veterinary
Medicine.

[FR Doc. E9-11368 Filed 5-14—09; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

24 CFR Part 3500
[Docket No. FR-5180-F-06]
RIN 2502-Al61

Real Estate Settlement Procedures Act
(RESPA): Rule To Simplify and
Improve the Process of Obtaining
Mortgages and Reduce Consumer
Settlement Costs; Withdrawal of
Revised Definition of “Required Use”

AGENCY: Office of the Assistant
Secretary for Housing—Federal Housing
Commissioner, HUD.

ACTION: Final rule.

SUMMARY: This final rule withdraws the
revisions to the definition of “required
use”” as provided in HUD’s November
17, 2008, final rule amending its Real
Estate Settlement Procedures Act
(RESPA) regulations. The November 17,
2008, final rule, in part, revised the
existing definition of “required use,” for
the purpose of enhancing protections for
consumers from deceptive mortgage
practices that result from certain
affiliated business transactions. The
revised definition of “required use” had
been scheduled to become effective on
January 16, 2009. On January 15, 2009,
and March 10, 2009, HUD published
final rules delaying the effective date of
the definition of “required use.” The
March 10, 2009, final rule provides for
an effective date of July 16, 2009. The
March 10, 2009, rule also solicited
comment on whether HUD should
withdraw the revised definition of
“required use” and, if so, whether HUD
should initiate new rulemaking on the
subject. HUD has taken into
consideration the public comments
received and has decided to withdraw
the revised “‘required use” definition.
HUD therefore leaves in place the
definition of “required use’” before the
revisions made by the November 17,
2008, final rule. HUD remains
committed to the RESPA reform goals of
the November 17, 2008, final rule and
concerned about some of the practices
reported by commenters, and will
initiate a new rulemaking process on
required use.

DATES: Effective Date: June 15, 2009,
except the amendment to 24 CFR
3500.2, which is effective July 16, 2009.
FOR FURTHER INFORMATION CONTACT: Ivy
Jackson, Director, or Barton Shapiro,
Deputy Director, Office of RESPA and
Interstate Land Sales, Office of Housing,
Department of Housing and Urban
Development, 451 7th Street, SW.,
Room 9158, Washington, DC 20410—
8000; telephone 202-708-0502 (this is
not a toll-free telephone number).
Persons with hearing or speech
impairments may access this number
through TTY by calling the toll-free
Federal Information Relay Service at
800-877-8339.

SUPPLEMENTARY INFORMATION:

I. Background

On November 17, 2008 (73 FR 68204),
HUD published a final rule amending its
regulations in 24 CFR part 3500 to
further the purposes of the Real Estate
Settlement Procedures Act of 1974 (12
U.S.C. 2601-2617) by requiring more
timely and effective disclosures related
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to mortgage settlement costs for
federally related mortgage loans to
consumers. The final rule followed
publication of a March 14, 2008,
proposed rule (73 FR 14030) and made
changes in response to public comment
and further consideration of certain
issues by HUD. Additional information
regarding the RESPA regulatory
amendments, and specifically changes
made by HUD subsequent to the
proposed rule, is provided in the
preamble to the November 17, 2008,
final rule.

The November 17, 2008, final rule
became effective on January 16, 2009,
but provided a longer transition period
for the majority of the new
requirements. Other provisions,
however, were scheduled to become
applicable on January 16, 2009. Among
regulatory changes identified as being
applicable upon the effective date of
January 16, 2009, is the revised
definition of the term “required use.”
The revision of that definition became
the subject of litigation, following
issuance of the final rule. (See National
Association of Home Builders, et al. v.
Shaun Donovan, et al., Civ. Action No.
08-CV-1324, United States District
Court for the Eastern District of Virginia,
Alexandria Division.)

HUD issued a final rule on January 15,
2009 (74 FR 2369) that deferred the
effective date of the revised definition of
“required use” for an additional 90 days
until April 16, 2009. On March 10, 2009
(74 FR 10172), HUD published a final
rule further delaying the applicability
date of the revised definition of
“required use” until July 16, 2009. The
effective and applicability dates of the
remaining provisions of the November
17, 2008, final rule were not affected by
the January 15, 2009, and March 10,
2009, final rules, and they are not
affected by this final rule.

During this time HUD reviewed the
provisions on ‘“required use” and,
through the March 10, 2009, rule also
solicited public comment on whether
HUD should withdraw the definition, as
promulgated in the November 17, 2008,
final rule, for the purpose of further
evaluating the scope and operation of
the required use provision, and on
initiating new rulemaking.

II. This Final Rule—Withdrawal of the
Definition of ‘“‘Required Use”

This final rule withdraws the
revisions to the definition of “required
use” made by HUD’s November 17,
2008, final rule, and leaves in place the
definition codified in the RESPA
regulations at 24 CFR 3500.2 prior to

that revision.? HUD remains committed
to the goals of RESPA reform and
concerned about affiliated business
practices that interfere with consumer
choice. Therefore, HUD will initiate
new rulemaking to address RESPA’s
prohibitions on required uses.

The proposal to withdraw the
“required use” definition was of
significant public interest. HUD
received over 1,200 comments in
response to the solicitation of public
comments. The comments were highly
informative and highlighted, among
other things, the potential complexity of
the affiliated business requirements and
the need for further clarity on the
application of “required use”. The
comments also underscored the need for
HUD to continue to pursue reform in
this area.

Based upon HUD'’s further evaluation
of affiliated business arrangements, and
HUD'’s review of the comments, HUD
determined that its revised definition of
“required use” did not strike the right
balance between HUD’s goals of
enhancing consumer protection
consistent with the statutory scheme of
RESPA and providing needed guidance
to industry participants. Through this
final rule, HUD is therefore withdrawing
the revised definition of “required use,”
and leaving in place the definition
currently codified in 24 CFR 3500.2. It
is HUD’s view that, especially given the
attention focused on HUD’s concerns
through this rulemaking, the prior
definition of “required use’” can be used
to address some deceptive referral
arrangements, even though it does not
achieve the enhanced consumer
protections that HUD sought with
respect to mortgages involving affiliated
business arrangements. HUD will
continue to seek consumer protections,
especially as mortgage products
continue to change, often becoming
more complex and challenging buyers’
understanding of the costs and nature of
mortgage transactions. HUD is not
abandoning its goal of providing greater
protections to consumers in real estate
settlement transactions, but remains
open to different means of achieving
this goal.

New rulemaking offers HUD the
opportunity to present a new proposal
based upon its reevaluation of the
required use provision in the affiliated

1Note that the definition of “required use” in the
November 17, 2008, final rule did not take effect on
January 16, 2009, and has not taken effect. As a
result, the definition of “required use” currently
codified in HUD’s RESPA regulations at 24 CFR
3500.2 has remained the applicable definition
pending the revised definition’s effective date. With
HUD’s withdrawal of the definition set forth in the
November 17, 2008, final rule, the codified
definition continues to be the applicable one.

business contexts, including the
development of analysis in support of a
new proposal, as well as applied in its
various contexts in the RESPA
regulations, and as further informed by
the public comments received on the
March 10, 2009, rule. New rulemaking
will allow HUD to further refine its
regulations on practices that are
prohibited under other RESPA
provisions. At the same time, HUD
believes better success will be achieved
by providing consumers, industry, and
other interested members of the public
the further opportunity for input into
this area of RESPA reform.

II1. Discussion of the Public Comments
Received on the March 10, 2009, Final
Rule

The public comment period on the
March 10, 2009, rule closed on April 9,
2009. HUD received over 1,200
comments on withdrawal of the revised
definition of “required use”. Comments
were submitted by mortgage servicers,
homebuilding companies, builder-
affiliated mortgage and settlement
service providers, real estate and
mortgage professional associations, and
consumers. Many of the comments were
form letters from members of industry
organizations, with multiple
commenters registering nearly identical
comments and concerns.

The March 10, 2009, rule sought
comments on the withdrawal or non-
withdrawal of the revised definition of
“required use”. Some comments
submitted in response to the March 19,
2009, final rule addressed other aspects
of RESPA, however; for example,
suggesting other changes to HUD’s
RESPA regulations or disclosure forms.
Comments submitted on other aspects of
the November 17, 2008, final rule, or
RESPA reform, are outside the scope of
the March 10, 2009, rulemaking and are
not addressed in this final rule.

The summary of comments that
follows presents the major issues and
questions raised by the public
commenters on the withdrawal of the
revised definition of “required use”.
The summary is organized in two
sections. The first section summarizes
the comments opposed to withdrawal of
the required use revision, and the
second section summarizes those
comments supporting withdrawal. Due
to the similarity and overlap of the
issues raised by commenters, HUD has
provided a consolidated response at the
end of the description of the public
comments.
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A. Comments Opposed to Withdrawal of
Required Use Definition

Comment: Revised “required use”
provision is needed to promote
competition. Of those commenters
opposing withdrawal, the overwhelming
basis cited is the absence of needed
competition that would result if the
revised definition of “required use”
were withdrawn. The commenters wrote
that homebuilders have established a
system that restricts buyers to the use of
mortgage lenders owned by or affiliated
with the builders, thereby eliminating
the choices available to consumers.
Commenters stated that this practice of
linking incentives to the use of certain
lenders discourages consumers from
shopping for service providers and,
since closing is some time in the future,
the buyer cannot determine at the time
of application whether the interest rate
of the mortgage offered in exchange for
the incentive will be competitive.
Commenters stated that the cost of
giving up the incentives agreed to at the
time of application may be too great for
a buyer to bear even though the loan
rate at the time it is locked turns out to
be unfavorable. Commenters wrote that
often buyers do not have sufficient
knowledge to select an appropriate
lender and are at the mercy of the
builder; that buyers are not skilled
enough in real estate transactions to
realize they are being taken advantage
of.

The commenters wrote that the
revised definition of “required use” in
the November 17, 2008, final rule would
preclude these practices and promote
competition beneficial to homebuyers.
The commenters wrote that while, on
their face, the incentives are worth
many thousands of dollars, they are
actually priced into the cost of the home
and permit the lender to charge higher
rates or fees. The commenters stated
that often the incentives are recouped in
the home sales price or the loan rate
without disclosing it to the consumer,
with the result that consumers have
been overpaying for homes and
mortgages without realizing it. The
commenters stated that the rates offered
by the builder-affiliated lender are
typically significantly higher than what
the borrower would obtain from free
market shopping.

The commenters opposing
withdrawal wrote that if builder-
affiliated lenders were really offering
competitive terms, they would not need
to offer incentives that “force” the client
to the affiliated lender. The commenters
also wrote that the purpose of RESPA is
to protect the public and allow them to
shop for the best services and prices.

The commenters stated that a delay in
implementation of the required use
provision would defeat this statutory
purpose.

Comment: The revised ‘“required use”
definition is needed to prevent conflict
of interest and similar abuses. Several
commenters wrote that allowing
required services in exchange for
incentives not only excludes
competition, but results in borrowers
signing with certain lenders, even
though other lenders offer lower rates,
which is a practice that is unethical,
“collusion,” “anti-competitive,” and
ripe for abuse and fraud. The
commenters wrote that it is a conflict of
interest to have a builder-owned
mortgage company financing the
builders’ own homes, and for an
incentive offered by a builder to require
a borrower to use a certain lender. The
commenters stated that often the builder
is not actually providing the consumer
with a discount because the cost of the
incentives is buried in the loan rate or
the cost of the home. The commenters
wrote that the unethical features of this
arrangement are underscored by the fact
that the builder does not disclose to the
buyer until closing that the use of a
specific, higher-rate lender is required.
The commenters stated that the
disclosure is sometimes buried in
unclear contract language. The
commenters stated that this practice has
resulted in borrowers getting loans with
higher rates, resulting in greater
numbers of foreclosures.

Comment: The practice of linking
builder incentives to the use of an
affiliated mortgage company is unfair to
other lenders. The commenters stated
that even if buyers would prefer another
lender, once they are presented with an
incentive, they feel they must use the
builder’s “joint venture” lender or the
incentive will be withdrawn. Several
lenders commented that they often lose
business to other lenders because of
these incentives. Commenters stated
that the tradeoff is unfair both to buyers
because of the higher loan costs and to
lenders who cannot compete with the
builder’s arrangement. Another
commenter wrote that builder-affiliated
lenders typically employ marginal loan
officers that are merely order-takers and
do not possess the education,
experience, or knowledge to
competently evaluate a potential
borrower’s financial situation, further
jeopardizing the opportunity for
consumers to choose a beneficial
mortgage product.

The commenters stated that buyers
should be able to keep the incentives
and also choose their lender. One
commenter wrote that these incentives

are an “‘injustice” and a “‘restraint of
trade.” Other commenters stated that
builders are in control of every aspect of
the transaction and are using these
incentives simply to make more money,
without actually providing a benefit to
consumers contrary to advertisement.
Commenters urged HUD to make home
buying a fair playing field for consumers
and lenders, and force builders to follow
the same rules that other parties to the
real estate transaction must follow.

B. Comments Supportive of Withdrawal
of Revised Definition of “Required Use”

Comment: The revised required use
provision would destroy homebuilder-
affiliate business model and
corresponding builder forward
commitments. Many commenters wrote
that the required use provision would
unnecessarily destroy the homebuilder-
affiliate business model, driving many
builder-affiliated lenders out of
business. The commenters wrote that
one of the incentives most frequently
offered is the buying down of interest
rates through the purchase of forward
commitments. In exchange for a fee, the
homebuilder buys down the interest
rates in the commitments to present
attractive financing to their customers.
Because commitments are expensive
and require that a significant number of
the homebuilder’s customers use the
lender, homebuilders limit the
companies they purchase commitments
from to their affiliates. The commenters
wrote that the revised required use
provision would prohibit homebuilders
from purchasing forward commitments
from affiliates, but would not prohibit
these arrangements with unaffiliated
lenders. In consequence, the final rule
would terminate the ability of builders
to help consumers obtain competitively
priced credit.

In a similar vein, commenters stated
that the revised required use provision
would preclude homebuilders from
offering other incentives to customers
who use affiliated lenders—such as
closing cost credits and home
upgrades—unless homebuilders offer
the incentives regardless of the
settlement service provider. The
commenters wrote that the joint
business model depends on the ability
to offer incentives to encourage the use
of affiliates. According to the
commenters, many affiliated lenders do
not otherwise advertise or market their
products to the general public. The
commenters wrote that affiliated lenders
who are not designed to compete on the
open market would lose considerable
business as a result of the revised
required use provision.
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Comment: The revised definition of
“required use” creates an unintended
loophole that decreases rather than
increases consumer protections. Some
commenters stated that the revised
definition of “required use” is worded
in a confusing way that provides
builders with a “loophole” that would
decrease, rather than increase, consumer
protections and competition. This
loophole, according to a commenter,
allows builders to set up their own
mortgage company and offer incentives
through that company, and thereby
escape the oversight and protections
sought by HUD’s revised definition of
“required use.” Commenters wrote that
a definition of “required use” should
clearly state that borrowers are allowed
to shop for settlement services free of
any influence from the builder and that
incentives should be offered regardless
of the customer’s choice for mortgage or
title services.

Other commenters wrote that HUD
failed to analyze the potential impact of
the new definition of “‘required use”
and that the revised definition
engenders a more confusing, less
transparent loan origination process that
will discourage consumer free choice.
Commenters urged HUD to draft a more
narrowly focused definition that would
not prohibit builders, real estate brokers
and others from offering genuine
incentives to customers. The
commenters stated their support for
withdrawal of the revised definition of
“required use” but also stated their
support for HUD to continue to pursue
reform in this area.

Comment: The revised definition of
“required use” lacks the necessary
foundational support for the change to
the definition of “required use”. Some
commenters wrote that the revised
definition of “required use” is based
solely on anecdotal evidence, and not
supportable data. The commenters
disagreed with HUD’s statements that
homebuilder-affiliated lenders may not
offer the best products and services, that
their fees may be higher than their
competitors, and that the transactions
are too complicated for borrowers to
calculate the value of the package deal
they receive when using an affiliated
lender. The commenters wrote that the
justifications offered by HUD were
“incomplete, confusing, inaccurate,
and/or based upon flawed reasoning or
suspect evidence.”

Definition of “required” is contrary to
the term’s plain meaning under RESPA.
Some commenters wrote that the
revised definition of “required use” is
contrary to the plain meaning of the
words in the RESPA statute itself
because defining “required use” to

mean any incentive offered to a buyer to
use an affiliated company contradicts
the unambiguous meaning of the
statutory term ‘‘required.” The
commenters wrote that HUD should not
confuse legitimate incentive
arrangements with undue influence of
required use of a product or service. The
commenters also wrote that the required
use provision contradicts the mandate
of Section 8(c) of RESPA that the only
criteria that may be imposed on
affiliated business arrangements are
those contained in the statute.

The revised definition of “required
use”’ is beyond the scope of HUD’s
authority. Some commenters wrote that
HUD should withdraw the definition of
“required use” because the revised
definition is beyond the scope of HUD’s
authority under RESPA. The
commenters wrote that RESPA prohibits
agency restrictions on affiliated business
associations except those contained in
the statute itself. The commenters wrote
that HUD’s rulemaking authority
extends only to interpret RESPA, to
implement the statute, and to grant
exemptions that broaden the
permissibility of certain behavior.
According to the commenters, Congress
did not give HUD the power to prescribe
additional restrictions, which HUD did
in its revision to the definition of
“required use,”” and therefore the
revised definition is invalid. The
commenters wrote that RESPA prohibits
any limitation on affiliated business
association other than requiring that a
proper disclosure is given, the person is
not required to use a particular
settlement service provider, and nothing
of value is received other than payments
permitted under RESPA. The
commenters wrote that RESPA
demonstrates that Congress intended to
favor affiliated business arrangements in
nearly every manifestation.

Comment: Revised required use
provision unfairly targets homebuilders.
Several commenters objected to the
required use provision on the basis that
it unfairly singles out homebuilders
from all other entities involved in the
sale and financing of real estate. The
commenters wrote that the rule would
not prohibit lenders from offering
incentives to homebuyers who use an
affiliated title company. Similarly, the
commenters stated, real estate agents
would be able to offer incentives to
homebuyers that use the agent’s
affiliated lender or title company. The
commenters wrote that consumers
should not be denied access to the
legitimate incentives offered by builder-
affiliated lenders because of a few
unscrupulous lenders and builders. The
commenters wrote that there is no

rational basis to support the proposition
that homebuilders should be treated
differently from other entities.

Comment: Builder affiliated lender
model has efficiencies which are passed
on to consumers. Commenters
supporting withdrawal stated that
affiliated lenders can assist and create
efficiencies that result in discounts in a
complex transaction that non-affiliated
lenders cannot always handle in a
timely manner because of their lack of
experience with new home sales. These
commenters emphasized the
convenience of “one stop shopping” as
a significant consumer benefit that will
be eliminated unless HUD withdraws
the revised definition of “required use.”
The commenters wrote that rather than
a consumer having to deal with multiple
settlement service providers, affiliated
providers coordinate the home purchase
process by finding a loan which they
underwrite and ensure that the funding
will be ready at the closing date selected
by the builder and buyer. The
commenters wrote that consumers
receive better service from affiliated
lenders because of the efficiencies
resulting from the relationship with the
builder, the linked communication
systems and standardized policies, and
the lender’s own desire to obtain repeat
business and recommendations.
Because affiliated lenders work with
high volumes of transactions, they have
proven controls that ensure a complete,
fast, and fair transaction. Affiliated
lender commenters wrote that because
of their affiliation, they have been able
to help borrowers who have had
problems with other lenders or who
needed to close quickly. The
commenters wrote that post-closing
surveys show a customer satisfaction
rate of 90 percent with affiliates.

Comment: Affiliated companies help
prevent mortgage fraud. Commenters
wrote that when outside lenders are
involved, the potential for mortgage
fraud is greater than when consumers
use affiliated companies because the
outside lender’s personnel are often not
as well trained as the personnel of
affiliated lenders. Commenters stated
that because of their lack of affiliation,
outside lenders do not have as great a
motivation to prevent fraud as do
affiliated lenders. The commenters
stated that in affiliated relationships,
both entities can work together to
prevent mortgage fraud.

C. HUD Response to the Public
Comments

HUD appreciates all the comments
submitted in response to the solicitation
of comment in the March 10, 2009, rule,
on the proposal to withdraw the revised
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“required use” definition in the
November 17, 2008, final rule. HUD
reviewed and gave careful consideration
to all views expressed. Following
consideration of the comments and
HUD’s further evaluation of the
definition and application of “required
use” HUD has decided to withdraw the
revised definition and, leave in place
the definition of “required use” as
found in HUD’s codified regulations in
24 CFR 3500.2, and which has remained
in effect since the revised definition of
“required use” in the November 17,
2008, final rule, had not taken effect.

HUD reiterates its commitment to fair
real estate settlement practices that are
not misleading, prevent abuse, offer
proper disclosures to homebuyers, and
promote choice and competition. HUD’s
intent in revising the definition of
“required use” was to clarify its
interpretation of RESPA’s requirements
with respect to transactions involving
affiliated businesses in order to promote
more competition among settlement
service providers. After further
evaluation and consideration of the
concerns voiced by consumers and
industry participants from various fields
about the application of the revised
definition of “required use,” HUD has
concluded that all would benefit by
HUD withdrawing the revised definition
and addressing ‘‘required use” through
new rulemaking.

HUD recognizes that the affiliations of
businesses involved in complex home
purchase transactions can themselves be
complex arrangements, and that
consumers may have difficulty
understanding whether there is value in
using affiliated businesses in mortgage
transactions. HUD has determined that
further development of the concept of
“required use”’ is necessary to assure
that, especially in the affiliated business
context, its application protects
consumers by eliminating abusive
practices that increase costs for
unsuspecting consumers. The comments
submitted in response to the March 10,
2009, rule provide HUD with a good
starting point for going forward on this
issue. Consumers and industry and the
public generally will have further
opportunity to offer feedback when
HUD issues a new proposed rule on this
subject.

Although HUD is withdrawing the
revised definition of “required use,” a
definition of “required use” remains
part of HUD’s RESPA regulations. That
definition, which focuses its discount
language on settlement services, is the
one that was in place in HUD’s RESPA
regulations prior to HUD’s issuance of
the November 17, 2008, final rule, and
which has remained in place since the

revised definition of “required use”
never took effect. Additionally, although
HUD is withdrawing the revised
definition of “required use”, the
withdrawal should not be interpreted to
signal any lessening of HUD oversight or
enforcement of existing statutory and
regulatory provisions in this area. HUD
interprets its definition generally as
aiming to distinguish the features of
legitimate incentives and discounts
offered to consumers from those that
may result in undisclosed or higher
costs to consumers. The public
comments on this subject underscore
the need for greater attention to and
understanding of the treatment of
discounts to consumers under RESPA
and HUD’s RESPA regulations.

With respect to the more specific
issues expressed by commenters on the
subject of “required use”, HUD will
defer further discussion of such issues
to any new rulemaking. Generally,
however, HUD notes that it revised the
definition of “required use” to more
effectively realize Congress’s intent in
passing RESPA. RESPA’s principal goal
is consumer protection. RESPA provides
HUD with the requisite authority to
promulgate a revised definition of
“required use” that meets the goals of
RESPA and HUD’s mandate to enforce
RESPA. Today’s final rule will enable
HUD to reconsider all of the issues
involved in the application of the
required use concept and to better craft
requirements and limitations that
address the valid concerns raised in the
preceding rulemaking.

IV. Findings and Certifications
Federalism Impact

This rule does not have Federalism
implications and does not impose
substantial direct compliance costs on
state and local governments or preempt
State law within the meaning of
Executive Order 13132 (entitled
“Federalism”’).

Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (2 U.S.C. 1531—
1538) (UMRA) requires Federal agencies
to assess the effects of their regulatory
actions on state, local, and tribal
governments and on the private sector.
This rule does not, within the meaning
of the UMRA, impose any Federal
mandates on any state, local, or tribal
governments nor on the private sector.

List of Subjects in 24 CFR Part 3500
Consumer protection, Condominiums,
Housing, Mortgagees, Mortgage

servicing, Reporting and Recordkeeping
requirements.

m Accordingly, 24 CFR part 3500 is
amended as follows:

PART 3500—REAL ESTATE
SETTLEMENT PROCEDURES ACT

m 1. The authority citation for part 3500
continues to read as follows:

Authority: 12 U.S.C. 2601 et. seq: 42
U.S.C. 3535(d).

m 2. Section 3500.1(b)(1) is revised to
read as follows:

§3500.1 Designation and applicability.
* * * * *
(b) * ok %

(1) Sections 3500.8(b), 3500.17,
3500.21, 3500.22 and 3500.23, and
Appendices E and MS—1 are applicable
commencing January 16, 2009.

* * * * *

m 3. Effective July 16, 2009, in § 3500.2,
revise the definition of “Required use”
to read as follows:

§3500.2 Definitions.
* * * * *

Required use means a situation in
which a person must use a particular
provider of a settlement service in order
to have access to some distinct service
or property, and the person will pay for
the settlement service of the particular
provider or will pay a charge
attributable, in whole or in part, to the
settlement service. However, the
offering of a package (or combination of
settlement services) or the offering of
discounts or rebates to consumers for
the purchase of multiple settlement
services does not constitute a required
use. Any package or discount must be
optional to the purchaser. The discount
must be a true discount below the prices
that are otherwise generally available,
and must not be made up by higher
costs elsewhere in the settlement

process.
* * * * *

Dated: May 7, 2009.
Ronald Y. Spraker,

Acting General Deputy Assistant Secretary
for Housing—Deputy Federal Housing
Commissioner.

[FR Doc. E9—11383 Filed 5-12-09; 4:15 pm]
BILLING CODE 4210-67-P

PENSION BENEFIT GUARANTY
CORPORATION

29 CFR Part 4022

Benefits Payable in Terminated Single-
Employer Plans; Interest Assumptions
for Valuing and Paying Benefits

AGENCY: Pension Benefit Guaranty
Corporation.
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ACTION: Final rule.

SUMMARY: Pension Benefit Guaranty
Corporation’s regulation on Benefits
Payable in Terminated Single-Employer
Plans prescribes interest assumptions
for valuing and paying certain benefits
under terminating single-employer
plans. This final rule amends the benefit
payments regulation to adopt interest
assumptions for plans with valuation
dates in June 2009. Interest assumptions
are also published on PBGC’s Web site
(http://www.pbgc.gov).

DATES: Effective June 1, 2009.

FOR FURTHER INFORMATION CONTACT:
Catherine B. Klion, Manager, Regulatory
and Policy Division, Legislative and
Regulatory Department, Pension Benefit
Guaranty Corporation, 1200 K Street,
NW., Washington, DC 20005, 202—-326—
4024. (TTY/TDD users may call the
Federal relay service toll-free at 1-800—
877-8339 and ask to be connected to
202-326-4024.)

SUPPLEMENTARY INFORMATION: PBGC'’s
regulations prescribe actuarial
assumptions—including interest
assumptions—for valuing and paying
plan benefits of terminating single-
employer plans covered by title IV of
the Employee Retirement Income
Security Act of 1974. The interest
assumptions are intended to reflect
current conditions in the financial and
annuity markets.

These interest assumptions are found
in two PBGC regulations: the regulation
on Benefits Payable in Terminated
Single-Employer Plans (29 CFR part
4022) and the regulation on Allocation
of Assets in Single-Employer Plans (29
CFR part 4044). Assumptions under the
asset allocation regulation are updated
quarterly; assumptions under the benefit
payments regulation are updated

monthly. This final rule updates only
the assumptions under the benefit
payments regulation.

Two sets of interest assumptions are
prescribed under the benefit payments
regulation: (1) A set for PBGC to use to
determine whether a benefit is payable
as a lump sum and to determine lump-
sum amounts to be paid by PBGC (found
in Appendix B to Part 4022), and (2) a
set for private-sector pension
practitioners to refer to if they wish to
use lump-sum interest rates determined
using PBGC'’s historical methodology
(found in Appendix C to Part 4022).

This amendment (1) adds to
Appendix B to Part 4022 the interest
assumptions for PBGC to use for its own
lump-sum payments in plans with
valuation dates during June 2009, and
(2) adds to Appendix C to Part 4022 the
interest assumptions for private-sector
pension practitioners to refer to if they
wish to use lump-sum interest rates
determined using PBGC'’s historical
methodology for valuation dates during
June 2009.

The interest assumptions that PBGC
will use for its own lump-sum payments
(set forth in Appendix B to part 4022)
will be 3.75 percent for the period
during which a benefit is in pay status
and 4.00 percent during any years
preceding the benefit’s placement in pay
status. These interest assumptions
represent an increase (from those in
effect for May 2009) of 0.25 percent in
the immediate annuity rate and are
otherwise unchanged. For private-sector
payments, the interest assumptions (set
forth in Appendix C to part 4022) will
be the same as those used by PBGC for
determining and paying lump sums (set
forth in Appendix B to part 4022).

PBGC has determined that notice and
public comment on this amendment are
impracticable and contrary to the public

interest. This finding is based on the
need to determine and issue new
interest assumptions promptly so that
the assumptions can reflect current
market conditions as accurately as
possible.

Because of the need to provide
immediate guidance for the valuation
and payment of benefits in plans with
valuation dates during June 2009, PBGC
finds that good cause exists for making
the assumptions set forth in this
amendment effective less than 30 days
after publication.

PBGC has determined that this action
is not a “‘significant regulatory action”
under the criteria set forth in Executive
Order 12866.

Because no general notice of proposed
rulemaking is required for this
amendment, the Regulatory Flexibility
Act of 1980 does not apply. See 5 U.S.C.
601(2).

List of Subjects in 29 CFR Part 4022

Employee benefit plans, Pension
insurance, Pensions, Reporting and
recordkeeping requirements.

m In consideration of the foregoing, 29
CFR part 4022 is amended as follows:

PART 4022—BENEFITS PAYABLE IN
TERMINATED SINGLE-EMPLOYER
PLANS

m 1. The authority citation for part 4022
continues to read as follows:

Authority: 29 U.S.C. 1302, 1322, 1322b,
1341(c)(3)(D), and 1344.

m 2. In appendix B to part 4022, Rate Set
188, as set forth below, is added to the
table.

Appendix B to Part 4022—Lump Sum
Interest Rates for PBGC Payments

* * * * *

For plans with a valuation date

Immediate

Deferred annuities

Rate set annuity rate (percent)
On or after Before (percent) i 3 i n n
188 e 6-1-09 7-1-09 3.75 4.00 4.00 4.00 7 8

m 3. In appendix C to part 4022, Rate Set
188, as set forth below, is added to the
table.

Appendix C to Part 4022—Lump Sum
Interest Rates for Private-Sector
Payments

* * * * *
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For plans with a valuation date Immediate Deferred annuities
Rate set annuity rate (percent)
On or after Before (percent) i i i n, n
188 s 6-1-09 7-1-09 3.75 4.00 4.00 4.00 7 8

Issued in Washington, DC, on this 7th day
of May 2009.

Vincent K. Snowbarger,

Acting Director, Pension Benefit Guaranty
Corporation.

[FR Doc. E9—11373 Filed 5-14-09; 8:45 am]
BILLING CODE 7709-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG—2008-1272]
RIN 1625-AA00

Safety Zone; Underwater Object,
Massachusetts Bay, MA

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is extending
the duration of a temporary safety zone
surrounding the location of the sunken
fishing vessel PATRIOT located
approximately 17 miles northeast of
Scituate, Massachusetts in
Massachusetts Bay. This action is
necessary to ensure that vessels are not
endangered by conducting dredging,
diving, anchoring, fishing or other
activities in this area. This temporary
rulemaking is needed to protect the
environment, the commercial fishing
industry, and the general public from
potential hazards associated with the
underwater object and from the hazards
associated with planned salvage of the
vessel.

DATES: This rule is effective from 11:59
p-m. March 14, 2009 through midnight
May 20, 2009.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG—-2008—
1272 and are available online by going
to http://www.regulations.gov, selecting
the Advanced Docket Search option on
the right side of the screen, inserting
USCG-2008-1272 in the Docket ID box,
pressing Enter, and then clicking on the
item in the Docket ID column. They are
also available for inspection or copying
two locations: the Docket Management
Facility (M-30), U.S. Department of

Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or e-mail Chief Eldridge
McFadden, United States Coast Guard,
Sector Boston, Waterways Management
Division; telephone 617-223-5160, e-
mail Eldridge.C.McFadden@uscg.mil. If
you have questions on viewing the
docket, call Renee V. Wright, Program
Manager, Docket Operations, telephone
202-366-9826.

SUPPLEMENTARY INFORMATION:

Regulatory Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because initial
immediate action was needed to protect
the public from the hazards posed by an
unknown underwater object located in
Massachusetts Bay. This object was later
identified as the F/V Patriot. The F/V
PATRIOT is located in approximately
95 feet of water 17 miles northeast of
Scituate, Massachusetts. This rule
extends the duration of the existing
safety zone, which would have expired
on May 6, 2009, to ensure, to the extent
practicable, the immediate, continued
protections for the environment, the
commercial fishing industry, and the
general public from the hazards
associated with the F/V PATRIOT,
while investigative efforts continue, risk
mitigation strategies are further
explored and implemented, and salvage
efforts are conducted. Specifically, this
rule is being extended to facilitate and
protect planned commercial salvage
operations, which were unable to be
completed during the prior extension. It

would be contrary to the public interest
for the existing safety zone to lapse on
the eve of such operations.

For the same reasons, 5 U.S.C.
553(d)(3), the Coast Guard finds that
good cause exists for making this rule
effective less than 30 days after
publication in the Federal Register.

Background and Purpose

On January 3, 2009, the F/V
PATRIOT, a 54-foot steel-hull boat, sank
with the loss of two crewmembers
onboard. The vessel was reported to
have an estimated 5000 gallons of fuel
onboard. There were no survivors and
the exact position of the vessel was not
immediately known. On January 8,
2009, the Coast Guard established a
temporary safety zone around a reported
underwater object believed to be the F/
V PATRIOT, located in Massachusetts
Bay approximately 17 miles northeast of
Scituate, Massachusetts, in position
42°24’27.34” N, 70°27°17.23” W. This
underwater object created an immediate
and significant danger to the
environment, the commercial fishing
industry, and the general maritime
public, as mariners unaware of its
presence could make contact with the
object and cause damage to their vessel,
equipment below the water or fishing
gear. On January 14, 2009, the Coast
Guard extended the temporary safety
zone until March 14, 2009, while
investigative efforts continued and risk
mitigation strategies were further
explored.

On January 23, 2009, underwater
exploratory operations with
photographic equipment confirmed that
the object was the F/V PATRIOT. The
owners of the vessel intend to conduct
dive and salvage operations on the
vessel. On April 14, 2009, the Coast
Guard received a request to extend the
safety zone until May 6, 2009 in order
to conduct a salvage operation for the
vessel. On May 6, 2009, the Coast Guard
received an additional request to extend
the safety zone as the operations had not
yet been started. The Coast Guard has
agreed to this extension of this zone,
which will help ensure the planned
dive and salvage operations can be
conducted safely.
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Discussion of Rule

This regulation extends the duration
of the temporary safety zone on the
navigable waters of Massachusetts Bay,
Massachusetts, 17 miles northeast of
Scituate, Massachusetts. This extension
is necessary to allow the owners of the
F/V PATRIOT to conduct salvage
operations. The first safety zone, on this
matter, was effective from January 8,
through January 14, 2009. On January
14, 2009, the duration of the zone was
extended until March 14, 2009 (74 FR
7817). A second extension was
authorized on March 6, 2009 and
published in the Federal Register (74
FR 14729) extending the duration of the
safety zone from March 14, 2009
through April 28, 2009. A third
extension was authorized on April 24,
2009 extending the duration of the
safety zone through midnight, May 6,
2009. This regulation extends the
duration of the safety zone until
midnight May 20, 2009. This safety zone
is in place to protect the public from the
hazards associated with a salvage
operation that was planned for, but
unable to be completed in the last
extension. The zone extends for 500
yards, in all directions, from the F/V
PATRIOT in approximate position
42°24'27.34” N, 70°27’17.23” W. The
position of the safety zone has been
modified slightly from the prior safety
zones so as to better identify its
location.

This action is intended to prohibit
vessels and persons from entering,
transiting, anchoring, diving, dredging,
dumping, fishing, trawling, laying cable,
or conducting salvage operations in this
zone except as authorized by the Coast
Guard Captain of the Port Boston,
Massachusetts. Public notifications
about this safety zone have been and
will continue to be made through
broadcast and local notice to mariners.
Marine traffic may transit safely in
surrounding areas of Massachusetts Bay,
but are restricted from entering the area
delineated above.

The Captain of the Port anticipates
minimal negative impact on vessel
traffic due to the limited area and
duration covered by this safety zone.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of

Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This rule may affect the following
entities, some of which may be small
entities: The owners or operators of
vessels intending to transit, anchor, or
fish in a portion of the Massachusetts
Bay covered by the safety zone. This
rule will not have a significant impact
on a substantial number of small entities
for the following reasons: The area this
rule is affecting is very small and there
is plenty of water in the area for vessels
to transit around.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734—3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork

Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.
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Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a ““significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 0023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions which do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(g), of the Instruction. This rule
involves pertains to a temporary safety
zone established and extended to
address an emergency situation lasting
more than one week.

An environmental analysis checklist
and a categorical exclusion
determination are available in the
docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701; 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04—6, and 160.5;
Public Law 107-295, 116 Stat. 2064;
Department of Homeland Security Delegation
No. 0170.1.

m 2. Revise temporary § 165.T01-1272,
to read as follows:

§165.T01-1272 Safety Zone: Underwater
Object, Massachusetts Bay, MA.

(a) Location. The following area is a
safety zone: All navigable waters, from
surface to bottom, of Massachusetts Bay
within a 500 yard radius of underwater
object, in approximate position
42°24’27.34” N, 70° 27°17.23” W.

(b) Definitions. The following
definition applies to this section:
Designated representative means any
commissioned, warrant, and petty
officers of the Coast Guard on board
Coast Guard, Coast Guard Auxiliary,
and local, state, and federal law
enforcement vessels who have been
authorized to act on the behalf of the
Captain of the Port Boston.

(c) Regulations. (1) The general
regulations contained in 33 CFR 165.23
apply.

(2) In accordance with the general
regulations in § 165.23 of this part, all
vessels and persons are prohibited from
entering the safety zone without
permission from the Captain of the Port
Boston. In addition, all vessels and
persons are prohibited from anchoring,
diving, dredging, dumping, fishing,
trawling, laying cable, or conducting
salvage operations in this zone except as
authorized by the Coast Guard Captain
of the Port Boston.

(3) All persons and vessels shall
comply with the Coast Guard Captain of
the Port Boston or designated
representative.

(4) Upon being hailed by a U.S. Coast
Guard vessel by siren, radio, flashing
light or other means, the operator of the
vessel shall proceed as directed.

(5) Persons desiring to enter the safety
zone may request permission from the
Captain of the Port Boston via VHF
Channel 16 or via telephone at (617)
223-3201.

(d) Enforcement Period. This rule will
be enforced from 11 p.m. January 8,
2009, until midnight May 20, 2009.

Dated: May 6, 2009.

Gail P. Kulisch,

Captain, U.S. Coast Guard, Captain of the
Port Boston.

[FR Doc. E9-11325 Filed 5-14—09; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG-2009-0064]
RIN 1625-AA00

Safety Zone: Ocean City Air Show,
Atlantic Ocean, Ocean City, MD

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a safety zone on the
Atlantic Ocean in the vicinity of Ocean
City, MD to support the Ocean Gity Air
Show. This action will restrict vessel
traffic on the Atlantic Ocean to protect
mariners from the hazards associated
with air show events.

DATES: This rule is effective June 12
through June 14, 2009 from 10 a.m. to

4 p.m. each day.

ADDRESSES: Comments and material
received from the public, as well as
documents mentioned in this preamble
as being available in the docket, are part
of docket USCG-2009-0064 and are
available online by going to http://
www.regulations.gov, selecting the
Advanced Docket Search option on the
right side of the screen, inserting USCG—
2009-0064 in the Docket ID box,
pressing Enter, and then clicking on the
item in the Docket ID column. This
material is also available for inspection
or copying at the Docket Management
Facility (M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or e-mail LT Tiffany Dufty,
Chief, Waterways Management Division,
Sector Hampton Roads, Coast Guard;
telephone 757-668-5580, e-mail
Tiffany.A.Duffy@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202-366—
9826.
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SUPPLEMENTARY INFORMATION:

Regulatory Information

On March 23, 2009, we published a
notice of proposed rulemaking (NPRM)
entitled Safety Zone: Ocean City Air
Show, Atlantic Ocean, Ocean City, MD
in the Federal Register (74 FR 12102).
We received no comments on the
proposed rule. No public meeting was
requested, and none was held.

Background and Purpose

Coast Guard Sector Hampton Roads
has been notified that from June 12
through June 14, 2009, Ocean City, MD
will host an air show event on the
Atlantic Ocean between Talbot Street
and 33rd Street in Ocean City, MD. In
recent years, there have been
unfortunate instances of jets and planes
crashing during performances at air
shows. Along with the jet or plane
crash, there is typically a wide area of
scattered debris that also damages
property and could cause significant
injury or death to mariners observing
the air shows. Due to the need to protect
mariners and the public transiting the
Atlantic Ocean immediately below the
air show from hazards associated with
the air show, the Coast Guard is
establishing a safety zone bound by the
following coordinates: 38°21°30”"N/
075°03’32”W, 38°21'39”N/075°04’08"W,
38°29’47”N/075°04'58”W, 38°19’37”N/
075°04’20”W (NAD 1983). Access to this
area will be temporarily restricted for
public safety purposes.

Discussion of Comments and Changes

The Coast Guard is establishing a
safety zone on specified waters of the
Atlantic Ocean bound by the following
coordinates: 38°21’30"N/075°03'32"W,
38°21’39”N/075°04'08”W, 38°2947"N/
075°04'58”"W, 38°19’37”N/075°04"20"W
(NAD 1983), in the vicinity of Ocean
City, Maryland. This safety zone will be
established in the interest of public
safety during the Ocean City Air Show
and will be enforced from 10 a.m. to 4
p-m. each day from June 12, through
June 14, 2009. Access to the safety zone
will be restricted during the specified
dates and times. Except for vessels
authorized by the Captain of the Port or
his Representative, no person or vessel
may enter or remain in the safety zone.
No comments were received on docket
USCG-2009-0064 regarding this rule
and no changes have been made to this
rule.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses

based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. Although this regulation restricts
access to the safety zone, the effect of
this rule will not be significant because:
(i) The safety zone will be in effect for
a limited duration; (ii) the zone is of
limited size; and (iii) the Coast Guard
will make notifications via maritime
advisories so mariners can adjust their
plans accordingly.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000. The
Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

This safety zone will not have a
significant economic impact on a
substantial number of small entities for
the following reasons: The safety zone
will only be in place for a limited
duration, before the effective period of
June 12, through June 14, 2009,
maritime advisories will be issued
allowing mariners to adjust their plans
accordingly.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
in the NPRM we offered to assist small
entities in understanding the rule so
that they could better evaluate its effects
on them and participate in the
rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s

responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—-
888—REG—FAIR (1-888-734-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
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13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions which do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(d) of the Instruction and neither an

environmental assessment nor an
environmental impact statement is
required. This rule involves a temporary
safety zone that will be in effect for less
than one week. An “Environmental
Analysis Check List” supporting this
determination is available in the docket
where indicated under the “Public
Participation and Request for
Comments” section of this preamble.

List of Subjects 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04—1, 6.04-6 and 160.5;
Pub. L. 107-295, 116 Stat. 2064; Department
of Homeland Security Delegation No. 0170.1.

m 2. Add § 165.T05-0064 to read as
follows:

§165.T05-0064 Safety Zone: Ocean City
Air Show, Atlantic Ocean, Ocean City, MD.

(a) Regulated Area. The following area
is a safety zone: specified waters of the
Atlantic Ocean bound by the following
coordinates: 38°21°30” N/075°03’32” W,
38°21'39” N/075°04’08” W, 38°29°47” N/
075°04’58” W, 38°19°37” N/075°04°20”
W (NAD 1983), in the vicinity of Ocean
City, Maryland.

(b) Definition: For the purposes of this
part, Captain of the Port Representative:
means any U.S. Coast Guard
commissioned, warrant or petty officer
who has been authorized by the Captain
of the Port, Hampton Roads, Virginia to
act on his behalf.

(c) Regulations: (1) In accordance with
the general regulations in § 165.23 of
this part, entry into this zone is
prohibited unless authorized by the
Captain of the Port, Hampton Roads or
his designated representatives.

(2) The operator of any vessel in the
immediate vicinity of this safety zone
shall:

(i) Stop the vessel immediately upon
being directed to do so by any
commissioned, warrant or petty officer
on shore or on board a vessel that is
displaying a U.S. Coast Guard Ensign.

(ii) Proceed as directed by any
commissioned, warrant or petty officer
on shore or on board a vessel that is
displaying a U.S. Coast Guard Ensign.

(3) The Captain of the Port, Hampton
Roads can be reached through the Sector

Duty Officer at Sector Hampton Roads
in Portsmouth, Virginia at telephone
number (757) 668—5555.

(4) The Coast Guard Representatives
enforcing the safety zone can be
contacted on VHF—FM marine band
radio channel 13 (165.65Mhz) and
channel 16 (156.8 Mhz).

(d) Enforcement Period: This
regulation will be in enforced from 10
a.m. to 4 p.m. daily from June 12, 2009
to June 14, 2009.

Dated: May 1, 2009.
M.S. Ogle,

Captain, U.S. Coast Guard, Captain of the
Port Hampton Roads.

[FR Doc. E9—11326 Filed 5-14-09; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 17
RIN 2900-AN23

Expansion of Enroliment in the VA
Health Care System

AGENCY: Department of Veterans Affairs.
ACTION: Final rule.

SUMMARY: This document amends the
Department of Veterans Affairs (VA)
medical regulations regarding
enrollment in the VA health care
system. In particular, it establishes
additional sub-priorities within
enrollment priority category 8 and
provides that beginning on the effective
date of the rule, VA will begin enrolling
priority category 8 veterans whose
income exceeds the current means test
and geographic means test income
thresholds by 10 percent or less.
DATES: Effective date: This final rule is
effective June 15, 2009.

FOR FURTHER INFORMATION CONTACT:
Tony Guagliardo, Director, Business
Policy, Chief Business Office (163),
Veterans Health Administration,
Department of Veterans Affairs, 810
Vermont Avenue, NW., Washington, DC
20420, (202) 461-1591. (This is not a
toll free number).

SUPPLEMENTARY INFORMATION: In a
document published in the Federal
Register (74 FR 3535) on January 21,
2009, we proposed amendments to 38
CFR 17.36 regarding enrollment of
veterans for purposes of VA hospital
and outpatient care. This document
adopts as a final rule, without change,
those proposed amendments.

This final rule amends regulations
implementing Public Law 104-262, the
Veterans’ Health Care Eligibility Reform
Act of 1996, which required VA to
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establish a national enrollment system
to manage the delivery of inpatient
hospital care and outpatient medical
care, within available appropriated
resources. It directed that the
enrollment system be managed in such
a way as “‘to ensure that the provision
of care to enrollees is timely and
acceptable in quality,” and authorized
such sub-prioritization of the statutory
enrollment categories “‘as the Secretary
determines necessary.” The law also
provided that starting on October 1,
1998, most veterans had to enroll in the
VA health care system as a condition for
receiving VA hospital and outpatient
care.

We provided a 60-day comment
period, which ended on February 20,
2009. We received comments from one
individual who essentially expressed
concern about VA’s evaluation of his
service-connected disability and
recommended that VA amend the
current means test for VA medical care
to provide certain unspecified
exceptions. However, we did not
propose to amend any of the disability
evaluation regulations in 38 CFR part 3
or how VA administers the current
means test for VA medical care in 38
CFR 17.47(d) through (f). Accordingly,
the comments are not within the scope
of this rulemaking and we will not make
any changes based upon the comments.

Previous Interim Final Rule and
Responses to Comments

The proposed rule also noted that the
amendments would modify provisions
adopted in the interim final rule
published in the Federal Register on
January 17, 2003 (68 FR 2669), which
limited enrollment of veterans for VA
medical care under priority category 8.
We received five comments concerning
that interim final rule. All of the
commenters expressed disagreement
with VA’s decision to suspend
enrollment of additional veterans in
priority category 8. In that regard, each
of the commenters would support the
extension of priority 8 coverage in this
final rule.

Each of the commenters also generally
expressed the view that VA should
provide care to all veterans because they
served their country. However, as
discussed in the preambles to the 2003
interim final rule and 2009 proposed
rule, VA is required to assess available
resources and determine the number of
veterans it is able to enroll to ensure
that medical services provided are both
timely and acceptable in quality. An
enrollment system is necessary because
the provision of VA health care is
discretionary and can be provided only
to the extent that appropriated resources

are available for that purpose. The
enrollment decisions made in the
interim final rule and this final rule
were based on an assessment
concerning available resources, and we
did not receive any comments regarding
either rule suggesting that VA’s
assessment was incorrect.

Based on the rationale in the
proposed rule, we are adopting the
provisions of the proposed rule as a
final rule without change.

Unfunded Mandates

The Unfunded Mandates Reform Act
requires, at 2 U.S.C. 1532, that agencies
prepare an assessment of anticipated
costs and benefits before issuing any
rule that may result in the expenditure
by State, local, and tribal governments,
in the aggregate, or by the private sector
of $100 million or more in any given
year. This rule would have no such
effect on State, local, or tribal
governments.

Paperwork Reduction Act

This rule contains no provisions
constituting a new collection of
information, but would change, merely
by adding an option of a new method
of submission, a collection of
information that has been approved by
the Office of Management and Budget
(OMB) in accordance with the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3521). OMB assigns a
control number for each collection of
information it approves. VA may not
conduct or sponsor, and a person is not
required to respond to, a collection of
information unless it displays a
currently valid OMB control number.
The information collection provisions
affected by this rule have been approved
under control number 2900-0091.

Executive Order 12866 and
Congressional Review Act

This is an economically significant
regulatory action under Executive Order
12866 and constitutes a major rule
under the Congressional Review Act.

Executive Order 12866 directs
agencies to assess all costs and benefits
of available regulatory alternatives and,
when regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety, and other advantages;
distributive impacts; and equity).
Executive Order 12866 classifies a
“significant regulatory action” requiring
review by OMB as any regulatory action
that is likely to result in a rule that may:
(1) Have an annual effect on the
economy of $100 million or more, or
adversely affect in a material way the

economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities; (2) create a serious
inconsistency or interfere with an action
taken or planned by another agency; (3)
materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs or the rights and obligations of
entitlement recipients; or (4) raise novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in the Executive
Order.

VA has examined the economic,
interagency, budgetary, legal, and policy
implications of this rule and has
concluded that it is an economically
significant regulatory action under
Executive Order 12866 because it may
have an annual effect on the economy
of $100 million or more and may raise
novel legal or policy issues arising out
of legal mandates, the President’s
priorities, or the principles set forth in
the Executive Order. This rule is also a
major rule under the Congressional
Review Act because it is likely to result
in an annual effect on the economy of
$100 million or more.

VA has attempted to follow OMB
circular A—4 to the extent feasible in
this analysis. The circular first calls for
a discussion of the need for the
regulation. The Consolidated Security,
Disaster Assistance, and Continuing
Appropriations Act, 2009 (Pub. L. 110—
329) was enacted on September 30,
2008. The accompanying report
language stated that funding was
included to reopen priority category 8
enrollment. The preamble above
discusses the need for the regulation in
more detail. There are not any
alternatives to publishing this rule that
will accomplish the stated provisions in
the report language of the Consolidated
Security, Disaster Assistance, and
Continuing Appropriations Act, 2009
(Pub. L. 110-329).

VA uses the Enrollee Health Care
Projection Model (Model), a health care
actuarial model, to project veteran
demand for VA health care. To project
enrollment and expenditures under this
proposed regulatory change, VA first
identified the number of non-enrolled
veterans whose income exceeds the
current VA means test and geographic
means test income thresholds by 10
percent or less. VA then projected the
number of those veterans who would
enroll based on historical priority
category 8 enrollment rates. The
projected health care service utilization
for these new enrollees was based on
the historical morbidity and reliance
rates of the current priority category 8
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enrollee population. The projected
expenditures represent the cost to
provide the projected health care
services to these new enrollees.

Using the 2008 Model, VA projects
that this regulatory change would result
in an additional 258,705 priority
category 8 enrollees in FY 2009. The
projected increase in total health care
service expenditures associated with
this new enrollment is $485 million in
FY 2009. The revenues generated by the
first- and third-party collections are
projected to be $121 million,? resulting
in a $364 million growth in net health
service expenditures for FY 2009, and
$375 million was provided in the
Consolidated Security, Disaster
Assistance, and Continuing
Appropriations Act, 2009 (Pub. L. 110—

329). VA’s expenditures related to this
proposed regulatory change are
projected to be approximately $2.931
billion for five years.2 These
expenditures exclude services such as
Long Term Care, Readjustment
Counseling, Spina Bifida, Foreign
Medical Programs, Non-Veteran Medical
Care and CHAMPVA.

1 The first party collections are based on
the projected health care service utilization
of the new Priority 8 enrollees. In the base
year (2007), we applied the appropriate co-
payment to the projected services. We then
balanced the resulting co-payment revenue
projections to the actual collections for 2007
for four categories (inpatient, outpatient,
residential rehabilitation, and pharmacy) and
by Veterans Integrated Service Network
(VISN) to account for the amount actually

collected. The resulting first-party revenue
per service developed for 2007 is applied to
the projected services in future years to
project the first-party revenue associated
with health care utilization of the new
Priority 8 enrollees. Further, the pharmacy
co-payment is increased over time based on
the legislated Consumer Price Index (CPI)
schedule.

To develop the third-party collections, we
calculated the percentage of third-party
revenue collected in 2007 as a percent of
2007 expenditures by VISN, priority level,
and two age bands (under and over age 65).
We then applied these percentages to the
projected expenditures for the new Priority 8
enrollees in future years. For 2010, the
percentages were increased to reflect VHA’s
initiatives to increase third-party revenue
collections.

2Five Year Projection Table

($ in billions):
Present Value: (Future Value)/((1+i)~n):

($ 1IN DIllIONS) .

Future Value (FV)
3% discount rate (i)
7% discount rate (i)
Number of Years (n)
Present Value (PV) at 3%
Present Value (PV) at 7%

.............. FY 2009 FY 2010 FY 2011 FY 2012 FY 2013
.............. $0.485 $0.533 $0.580 $0.631 $0.702
3.00% 3.00% 3.00% 3.00% 3.00%
7.00% 7.00% 7.00% 7.00% 7.00%
0 1 2 3 4
.............. $0.485 $0.517 $0.546 $0.578 $0.624
.............. $0.485 $0.498 $0.506 $0.515 $0.536

Regulatory Flexibility Act

The Secretary hereby certifies that the
adoption of this rule will not have a
significant economic impact on a
substantial number of small entities as
they are defined in the Regulatory
Flexibility Act, 5 U.S.C. 601-612. This
rule will not directly affect any small
entities. Only individuals will be
directly affected. Therefore, pursuant to
5 U.S.C. 605(b), this rule is exempt from
the final regulatory flexibility analysis
requirements of section 604.

Catalog of Federal Domestic Assistance

The Catalog of Federal Domestic
Assistance numbers and titles for the
programs affected by this document are
64.005, Grants to States for the
Construction of State Homes; 64.007,
Blind Rehabilitation Centers; 64.008,
Veterans Domiciliary Care; 64.009,
Veterans Medical Care Benefits; 64.010,
Veterans Nursing Home Care; 64.011,
Veterans Dental Care; 64.012, Veterans
Prescription Service; 64.013, Veterans
Prosthetic Appliances; 64.014, Veterans
State Domiciliary Care; 64.015, Veterans
State Nursing Home Care; 64.016,
Veterans State Hospital Care; 64.018,
Sharing Specialized Medical Resources;
64.019, Veterans Rehabilitation Alcohol
and Drug Dependence; and 64.022,
Veterans Home Based Primary Care.

List of Subjects in 38 CFR Part 17

Administrative practice and
procedure, Alcohol abuse, Alcoholism,
Claims, Day care, Dental health, Drug
abuse, Foreign relations, Government
contracts, Grant programs—health,
Grant programs—veterans, Health care,
Health facilities, Health professions,
Health records, Homeless, Medical and
dental schools, Medical devices,
Medical research, Mental health
programs, Nursing homes, Philippines,
Reporting and recordkeeping
requirements, Scholarships and
fellowships, Travel and transportation
expenses, Veterans.

Approved: April 15, 2009.
John R. Gingrich,
Chief of Staff, Department of Veterans Affairs.

m For the reasons set out in the
preamble, the Department of Veterans
Affairs amends 38 CFR part 17 as
follows:

PART 17—MEDICAL

m 1. The authority citation for part 17
continues to read as follows:

Authority: 38 U.S.C. 501, 1721, and as
stated in specific sections.

m 2. Amend § 17.36 by revising
paragraphs (b)(8), (c)(1), (c)(2), and
(d)(1) and the authority citation to read
as follows:

§17.36 Enrollment—provision of hospital
and outpatient care to veterans.

* * * * *

(b) * * *
(8) Veterans not included in priority
category 4 or 7, who are eligible for care

only if they agree to pay to the United
States the applicable copayment
determined under 38 U.S.C. 1710(f) and
1710(g). This category is further
prioritized into the following
subcategories:

(i) Noncompensable zero percent
service-connected veterans who were in
an enrolled status on January 17, 2003,
or who are moved from a higher priority
category or subcategory due to no longer
being eligible for inclusion in such
priority category or subcategory and
who subsequently do not request
disenrollment;

(ii) Noncompensable zero percent
service-connected veterans not included
in paragraph (b)(8)(i) of this section and
whose income is not greater than ten
percent more than the income that
would permit their enrollment in
priority category 5 or priority category 7,
whichever is higher;

(iii) Nonservice-connected veterans
who were in an enrolled status on
January 17, 2003, or who are moved
from a higher priority category or
subcategory due to no longer being
eligible for inclusion in such priority
category or subcategory and who
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subsequently do not request
disenrollment;

(iv) Nonservice-connected veterans
not included in paragraph (b)(8)(iii) of
this section and whose income is not
greater than ten percent more than the
income that would permit their
enrollment in priority category 5 or
priority category 7, whichever is higher;

(v) Noncompensable zero percent
service-connected veterans not included
in paragraph (b)(8)(i) or paragraph
(b)(8)(ii) of this section; and

(vi) Nonservice-connected veterans
not included in paragraph (b)(8)(iii) or
paragraph (b)(8)(iv) of this section.

(C) * K* %

(1) It is anticipated that each year the
Secretary will consider whether to
change the categories and subcategories
of veterans eligible to be enrolled. The
Secretary at any time may revise the
categories or subcategories of veterans
eligible to be enrolled by amending
paragraph (c)(2) of this section. The
preamble to a Federal Register
document announcing which priority
categories and subcategories are eligible
to be enrolled must specify the
projected number of fiscal year
applicants for enrollment in each
priority category, projected healthcare
utilization and expenditures for
veterans in each priority category,
appropriated funds and other revenue
projected to be available for fiscal year
enrollees, and projected total
expenditures for enrollees by priority
category. The determination should
include consideration of relevant
internal and external factors, e.g.,
economic changes, changes in medical
practices, and waiting times to obtain an
appointment for care. Consistent with
these criteria, the Secretary will
determine which categories of veterans
are eligible to be enrolled based on the
order of priority specified in paragraph
(b) of this section.

(2) Unless changed by a rulemaking
document in accordance with paragraph
(c)(1) of this section, VA will enroll the
priority categories of veterans set forth
in § 17.36(b) beginning [effective date of
regulation], except that those veterans in
subcategories (v) and (vi) of priority
category 8 are not eligible to be enrolled.

(d) * * *

(1) Application for enrollment. A
veteran may apply to be enrolled in the
VA healthcare system at any time. A
veteran who wishes to be enrolled must
apply by submitting a VA Form 10—
10EZ to a VA medical facility or via an
Online submission at https://
www.1010ez.med.va.gov/sec/vha/
1010ez/.

* * * * *

(Authority: 38 U.S.C. 101, 501, 1521, 1701,
1705, 1710, 1722)

[FR Doc. E9-11400 Filed 5-14—09; 8:45 am]
BILLING CODE 8320-01-P

POSTAL SERVICE
39 CFR Part 111

Standard Mail Volume Incentive
Program (aka Summer Sale)

AGENCY: Postal Service™,
ACTION: Final rule.

SUMMARY: The Postal Service is revising
Mailing Standards of the United States
Postal Service, Domestic Mail Manual
(DMM®), to add section 709.2 which
introduces new standards for a special
volume incentive program for mailers of
Standard Mail® letters and flats with
mail volume exceeding their individual
USPS™-determined threshold levels.
The program period will be from July 1,
2009 through September 30, 2009.

DATES: Effective Date: July 1, 2009.

FOR FURTHER INFORMATION CONTACT:
Kevin Gunther at 202—268-7208.

SUPPLEMENTARY INFORMATION: The Postal
Service is implementing a volume
incentive program for qualified high-
volume mailers of commercial or
Nonprofit Standard Mail letters and
flats, for volume mailed between July 1,
2009 and September 30, 2009, above
their USPS-determined threshold level.
This program encourages mailers to
provide new volume and to take
advantage of our current excess capacity
to process and deliver additional
volume.

To participate, mailers must be the
permit holder (i.e., owner) of a permit
imprint advance deposit account(s) or
the owner of qualifying mail volume
entered through the permit imprint
advance deposit account of a mail
service provider. Qualifying mailers
must be able to demonstrate volume of
at least one million pieces, within the
program qualification period of October
1, 2007 to March 31, 2008, for a permit
imprint advance deposit account(s),
precanceled stamp permit(s), postage
meter permit(s), or by a combination of
these methods. Applicants may also
qualify for the program with volume
mailed through an account(s) owned by
a mail service provider, when adequate
documentation is provided that
specifies the applicant is the owner of
the mail. Those mailers eligible to
participate in the program will be
notified in writing before June 1, 2009.
Mailers wishing to participate in the
program, who believe they meet the

eligibility standards under DMM 709.2.2
and were not notified by letter, may
request a review of their eligibility by
contacting the USPS at
summersale@usps.gov.

The Postal Service has a process,
through its Business Service Network
(BSN), to review questions from
qualifying mailers regarding
calculations of their respective
threshold levels or their recorded
volume within the program period.
Qualifying mailers will be provided
with program details and the procedure
for questioning threshold calculations
by letter before June 1, 2009.

A Federal Register final rule,
published April 6, 2009 (74 FR 8009—
8033) implemented a saturation mail
volume incentive program encouraging
mailers to increase their saturation
Standard Mail letters or flats volume
within the period beginning on May 11,
2009 and ending May 10, 2010. This
program initially excluded mailers,
entering into the saturation mail volume
incentive program, from participating in
other Postal Service-sponsored
incentive programs. However, standards
have been revised to allow mailers to be
eligible for the Standard Mail volume
incentive program independently of
their status within the saturation mail
volume incentive program.

Participating mailers demonstrating
Standard Mail letter or flat volume
above their established threshold level
will receive a credit following the close
of the program period. Thresholds will
be calculated independently for each
applicant, by comparing the volume of
Standard Mail letters and flats mailed
within the period from October 1, 2007
to March 31, 2008 to the volume of
Standard Mail letters and flats mailed
within the period of October 1, 2008 to
March 31, 2009. The change in recorded
volume between these two periods will
represent the applicant’s volume trend.
Trends that show growth for the period
of October 1, 2008 to March 31, 2009,
versus that shown in the same period of
the prior year, will appear as a ratio
above 1.0 (expressed here in a decimal
format). A volume decline from October
1, 2008 to March 31, 2009 will appear
as a ratio below 1.0. The applicable ratio
will then be applied to the volume of
Standard Mail letters and flats, for all of
the applicant’s permit volume or other
qualifying volume recorded through the
permit(s) of a mail service provider,
demonstrated during the period from
July 1, 2008 through September 30,
2008. This result represents the USPS-
determined threshold level for an
individual applicant.

Mailers (applicants) are eligible to
participate in the program with
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qualifying volume prepared by a mail
service provider when entered through
a permit owned by the applicant. Mail
volume through a mail service
provider’s permit, may also qualify for
the program, but only if adequate
documentation identifies the mail as
being prepared on behalf of the
applicant and demonstrates the
applicant’s prior mailing activity. Mail
service providers are not eligible for the
Standard Mail volume incentive
program.

Approved program participants,
demonstrating an increase in their total
Standard Mail letter and flat volume
above their approved threshold level,
will qualify for a credit to a designated
permit imprint advance account. The
total postage attributable to Standard
Mail letters and flats within the program
period will be identified for each
participant and divided by the total
number of recorded pieces, to generate
the average price per piece. Participants
receive a credit in the amount of 30
percent of the average price per piece
for the total number of mailpieces of the
incremental volume above their
approved threshold level as recorded
during the program period.

The Standard Mail volume incentive
program is introduced to encourage
mailers to generate new mail volume.
As a deterrent to mailers shifting
previously planned fall volume into the
program to obtain incentive credits,
participating mailers will be monitored
in the calendar month following the end
of the program. The participant’s
previously determined volume trend
will be applied to their volume of
Standard Mail letters and flats mailed
within the month of October 2008, to
determine the participant’s October
2009 expected volume. Each
participant’s actual October 2009
volume will then be compared to their
October 2009 expected volume.
Participants failing to meet (or exceed)
their October 2009 expected volume
will have any demonstrated shortfall in
volume deducted from the number of
mailpieces eligible for an incentive
credit within the program.

Additionally, as part of the program
administration, the Postal Service will
require each program participant to
certify the data used to calculate the
volume trends, threshold levels and
October 2009 expected volumes. This
certification requirement will be similar
to what is currently used on a PS Form
3602, Postage Statement—Standard
Mail, but may not require submission in
hardcopy format. The certification
requirement for this initiative is aimed
at ensuring that the data used by the
Postal Service to calculate the

applicable volume trend, threshold level
and October 2009 expected volume for
each qualifying mailer is accurate.

The Standard Mail volume incentive
program is subject to review by the
Postal Regulatory Commission (PRC) for
up to 45 days following May 1, 2009.

Upon completion of PRC review, the
Postal Service adopts the following
changes to Mailing Standards of the
United States Postal Service, Domestic
Mail Manual (DMM), incorporated by
reference in the Code of Federal
Regulations. See 39 CFR 111.1.

List of Subjects in 39 CFR Part 111

Administrative practice and
procedure, Postal Service.

m Accordingly, 39 CFR part 111 is
amended as follows:

PART 111—[AMENDED]

m 1. The authority citation for 39 CFR
part 111 continues to read as follows:

Authority: 5 U.S.C. 552(a); 39 U.S.C. 101,
401, 403, 404, 414, 416, 3001-3011, 3201—
3219, 3403-3406, 3621, 3622, 3626, 3632,
3633 and 5001.

m 2. Revise the following sections of
Mailing Standards of the United States
Postal Service, Domestic Mail Manual
(DMM) as follows:

Mailing Standards of the United States
Postal Service, Domestic Mail Manual
(DMM)

* * * * *

700 Special Standards

* * * * *

[Revise title of 709 as follows:]

709 Experimental and Temporary
Classifications

* * * * *

[Add a new section 709.2.0 to
introduce new standards for the
Standard Mail volume incentive
program as follows:]

2.0 Standard Mail Volume Incentive
Program

2.1 Program Description

The Standard Mail Volume Incentive
Program provides special volume
pricing for qualified mailers of
commercial and Nonprofit Standard
Mail letters and flats that are able to
document mail volume exceeding their
individual USPS-determined threshold
level. The program period is July 1,
2009 through September 30, 2009.
Participating mailers documenting
Standard Mail letter or flat volume
above their established threshold level
will receive a credit to a designated
permit imprint advance deposit

account, or Centralized Account
Payment System (CAPS) account
following the close of the program
period. Program participants must
review and certify the accuracy of the
data used by the USPS to calculate their
individual volume trend, threshold
level and October 2009 expected
volume.

2.2 Eligibility Standards

Mailers are considered eligible for the
program as follows:

a. Applicants must be the permit
holder (i.e., owner) of one or more
permit imprint advance deposit
accounts or the owner of qualifying mail
volume entered through the permit
imprint advance deposit account of a
mail service provider.

b. Applicants must be able to
document, in aggregate, volume of at
least one million pieces of Standard
Mail letters or flats, within the program
qualification period of October 1, 2007
to March 31, 2008, as follows:

1. Volume through one or more
permit imprint advance deposit
accounts, precanceled stamp permits, or
postage meter permits owned by the
applicant, or

2. Volume prepared by a mail service
provider when entered through a permit
owned by the applicant, or

3. Volume within a mail service
provider’s permit, which can be
identified as being prepared on behalf of
the applicant.

c. Mail service providers are not
eligible to participate in this program.

2.3 Program Threshold Level

Threshold level figures will be
calculated independently for each
applicant as follows:

a. Total documented volume of
Standard Mail letters and flats recorded
within the period from October 1, 2007
to March 31, 2008 will be compared to
that recorded within the period of
October 1, 2008 to March 31, 2009.

b. The change in recorded mailing
volume between these two periods will
represent the applicant’s volume trend.
Trends that show growth for the period
of October 1, 2008 to March 31, 2009,
versus that shown in the same period of
the prior year, will appear as a ratio
above 1.0 (expressed here in a decimal
format). A volume decline from October
1, 2008 to March 31, 2009 will appear
as a ratio below 1.0.

c. The applicable ratio will then be
applied to the volume of Standard Mail
letters and flats, for all of the applicant’s
permit activity, or other qualifying
volume recorded through the permit of
a mail service provider, demonstrated
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during the period from July 1, 2008
through September 30, 2008.

d. The product of the calculation in
2.3c will represent the USPS-
determined threshold level for the
selected applicant.

2.4 Application

Mailers meeting the eligibility criteria
will be contacted by letter, describing
the application process and
requirements. Mailers interested in
applying will be provided with a
registration Web site and their USPS-
determined threshold level. Mailers
meeting the eligibility standards under
709.2.2, and not notified by letter, may
request a review of their eligibility by
contacting the USPS at
summersale@usps.gov. Mailers wishing
to dispute their threshold level
calculations will be provided with
instructions on that process. Following
registration, mailers will be notified of
their approval for participation in the
program, their approved threshold level,
and their revised threshold level (if
applicable).

2.5 Program Participation

Mailers may participate in the
program with qualifying volume as
follows:

a. Standard Mail letter and flat
volume mailed by the participant
through the participant’s own permit
imprint advance account, precanceled
stamp permit(s), or postage meter
permit(s);

b. Standard Mail letter and flat
volume prepared by a mail service
provider, when entered through a
permit owned by the participant;

c. Standard Mail letter and flat pieces
mailed through a mail service provider’s
permit, only when the pieces can be
identified as being prepared for the
participant and when the applicant’s
prior mailing activity through the mail
service provider’s permit can be
validated.

2.6 Incentive Program Credits

Approved participants demonstrating
an increase in Standard Mail letter and
flat volume above their approved
threshold level qualify for a credit to
their applicable permit imprint advance
account or, if approved, the permit
imprint advance account of a designated
mail service provider as follows:

a. The total postage paid for
commercial and Nonprofit Standard
Mail letters and flats recorded during
the program will be identified for each
participant.

b. The total postage paid during the
program period will be divided by the
total number of recorded pieces to

generate the average price per piece for
the program period.

c. Participants will receive a credit in
the amount of 30 percent of the average
price per piece applied to the total
number of mailpieces, for the
incremental volume above their
approved threshold level, recorded
during the program period.

2.7 Mailing Activity Review

Mailing activity by participants will
be reviewed in the calendar month
following the end of the program. The
qualifying volume recorded for
participants may be adjusted in
accordance with the following:

a. The participant’s previously
determined volume trend will be
applied to the volume of Standard Mail
letters and flats mailed by the
participant within the month of October
2008, to determine the program
participant’s October 2009 expected
volume.

b. The participant’s actual October
2009 volume will then be compared to
their October 2009 expected volume.

c. Participants failing to meet their
October 2009 expected volume will
have any shortfall in volume deducted
from the number of mailpieces eligible
for an incentive credit within the

program.
* * * * *

Stanley F. Mires,

Chief Counsel, Legislative.

[FR Doc. E9—-11321 Filed 5-14—09; 8:45 am]
BILLING CODE 7710-12-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R02-OAR-2008-0497, FRL—8905-7]

Approval and Promulgation of
Implementation Plans; New Jersey
Reasonable Further Progress Plans,
Reasonably Available Control
Technology, Reasonably Available
Control Measures and Conformity
Budgets

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is approving portions of
two State Implementation Plan revisions
submitted by New Jersey that are
intended to meet several Clean Air Act
(Act) requirements for attaining the 0.08
part per million (ppm) 8-hour ozone
national ambient air quality standards.
EPA is approving: the 2008 reasonable

further progress plans and associated
2008 ozone projection year emission
inventories, contingency measures for
the 2008 reasonable further progress
plans, 2008 conformity budgets used for
planning purposes, and the reasonably
available control measure analysis. In
addition, EPA is conditionally
approving New Jersey’s efforts to meet
the reasonably available control
technology requirement. The intended
effect of this action is to approve those
programs that meet Act requirements
and to further achieve emission
reductions that will be critical to
attainment of the national ambient air
quality standard for ozone in New
Jersey’s two nonattainment areas.
DATES: Effective Date: This rule is
effective on June 15, 2009.

ADDRESSES: EPA has established a
docket for this action under Docket ID
No. EPA-R02-OAR-2008-0497. All
documents in the docket are listed on
the http://www.regulations.gov Web
site. Although listed in the index, some
information is not publicly available,
e.g., CBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
http://www.regulations.gov or in hard
copy at the Environmental Protection
Agency, Region II Office, Air Programs
Branch, 290 Broadway, 25th Floor, New
York, New York 10007-1866. This
Docket Facility is open from 8:30 a.m.
to 4:30 p.m., Monday through Friday,
excluding legal holidays. The Docket
telephone number is 212-637-4249.
FOR FURTHER INFORMATION CONTACT:
Raymond Forde
(forde.raymond@epa.gov) concerning
emission inventories and reasonable
further progress and Paul Truchan
(truchan.paul@epa.gov) concerning
other portions of the SIP revision, Air
Programs Branch, Environmental
Protection Agency, 290 Broadway, 25th
Floor, New York, New York 10007—
1866, (212) 637—4249.

SUPPLEMENTARY INFORMATION:

Table of Contents

I. What action is EPA taking?
II. What was included in New Jersey’s SIP
submittals?

III. What comments were received?

IV. What SIP Elements is EPA approving?
A. Emission Inventories
B. Reasonable Further Progress Plans
C. Contingency Measures
D. RACT for Stationary Sources
E. RACM Analysis
F. Conformity Budgets
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V. What are EPA’s conclusions?
VI. Statutory and Executive Order Reviews

I. What action is EPA taking?

The Environmental Protection Agency
(EPA) has reviewed elements of New
Jersey’s comprehensive State
Implementation Plan (SIP) revision for
the 0.08 ppm 8-hour ozone national
ambient air quality standards (NAAQS
or standard) * along with other related
Clean Air Act (Act) requirements
necessary to insure attainment of the
standard. The EPA is approving: the
2008 reasonable further progress (RFP)
plans and associated 2008 ozone
projection emission inventories,
contingency measures for the 2008
reasonable further progress plans, 2008
conformity budgets used for planning
purposes, and the reasonably available
control measure analysis, because the
State of New Jersey’s Department of
Environmental Protection (NJDEP) has
fully addressed the Act’s requirements.
In addition, EPA is conditionally
approving the RACT SIP for the 8-hour
ozone NAAQS based on New Jersey’s
March 20, 2009 adoption of the
additional RACT rules it committed to
adopt for 13 source categories.

For additional details on EPA’s
analysis and findings the reader is
referred to the proposal published in the
January 16, 2009 Federal Register (74
FR 2945) and a more detailed discussion
is contained in the Technical Support
Document which is available on line at
http://www.regulations.gov, Docket
number EPA-R02—-OAR-2008-0497.

II. What was included in New Jersey’s
SIP submittals?

After completing the appropriate
public notice and comment procedures,
New Jersey made a series of submittals
in order to address the Act’s 8-hour
ozone attainment requirements. On
August 1, 2007, New Jersey submitted
its RACT rules, which included a
determination that many of the RACT
rules currently contained in its SIP meet
the RACT obligation for the 8-hour
standard, and also included
commitments to adopt revisions to
several regulations where the State
identified more stringent emission
limitations that it believed should now
be considered RACT. On October 29,
2007, New Jersey submitted a
comprehensive 8-hour ozone SIP for the
New Jersey portions of the New York-
Northern New Jersey-Long Island, NY-
NJ-CT and the Philadelphia-
Wilmington-Atlantic City, PA-NJ-MD-

1Unless otherwise specifically noted in the
action, references to the 8-hour ozone standard are
to the 0.08 ppm ozone standard promulgated in
1997.

DE nonattainment areas. It included
attainment demonstrations, reasonable
further progress (RFP) plans for 2008
and 2009, reasonably available control
measures analyses for both areas,
contingency measures, on-road motor
vehicle emission budgets, and general
conformity emission budgets for
McGuire Air Force Base and Lakehurst
Naval Air Station. These SIP revisions
were subject to notice and comment by
the public and the State addressed the
comments received on the proposed
SIPs before adopting the plans and
submitting them for EPA review and
approval into the SIP. Finally, as part of
the RACT evaluation, on December 14,
2007, New Jersey submitted to EPA an
assessment of how it planned to address
EPA’s recently revised Control
Technique Guidelines (CTGs).

III. What comments were received?

No comments were received on the
January 16, 2009 proposal.

IV. What SIP Elements is EPA
approving?

A. Emission Inventories

An emissions inventory is a
comprehensive, accurate, current
inventory of actual emissions from all
sources and is required by section
172(c)(3) of the Act. For ozone
nonattainment areas, the emissions
inventory must contain volatile organic
compounds (VOC) and nitrogen oxides
(NOx) emissions because these
pollutants are precursors to ozone
formation. EPA previously approved
New Jersey’s 2002 Base Year emission
inventories on July 10, 2006 (71 FR
38770). In this rulemaking, EPA is
approving the 2008 projection year
emission inventories as the State used
them in developing the RFP Plans.

B. Reasonable Further Progress Plans

Section 182(b)(1) of the Act and EPA’s
8-hour ozone implementation rule (40
CFR 51.910) require each 8-hour ozone
nonattainment area designated moderate
and above to submit an emissions
inventory and RFP Plan, for review and
approval into its SIP, that describes how
the area will achieve actual emissions
reductions of VOC and NOx from a
baseline emissions inventory. The RFP
SIP must provide for a 15 percent
emission reduction (either NOx and/or
VOC) accounting for any growth that
occurs during the six year period
following the baseline emissions
inventory year, that is, 2002—2008. New
Jersey’s RFP Plan contains the required
emission reductions that result from
adopted control measures included in

the New Jersey SIP. EPA is approving
New Jersey’s RFP Plans.

C. Contingency Measures

For ozone nonattainment areas
classified as moderate or above, states
must include in their submittal
contingency measures to be
implemented if the area fails to make
RFP or to attain the NAAQS by the
applicable attainment date (sections
172(c)(9) and 182(c)(9)). Contingency
measures are additional controls to be
implemented in the event the area fails
to meet an RFP or attainment milestone.
New Jersey’s RFP contingency plans
contain sufficient emission reductions
from specific measures to satisfy EPA
requirements. All the emission
reductions included in the RFP
contingency plans are from adopted
measures. EPA is approving New
Jersey’s RFP contingency plan.

D. RACT for Stationary Sources

Sections 172(c)(1), 182(b)(2) and
182(f) of the Act require nonattainment
areas that are designated as moderate or
above for ozone to adopt RACT. All of
New Jersey is subject to this
requirement since all counties in the
State are located in either of two
nonattainment areas that are classified
as moderate ozone nonattainment areas
for the 8-hour NAAQS for ozone (40
CFR 81.331). The RACT submission
from the State of New Jersey consists of:
(1) A certification that previously
adopted RACT controls in New Jersey’s
SIP for 101 source categories that were
approved by EPA under the 1-hour
ozone NAAQS are based on the
currently available technically and
economically feasible controls, and that
they continue to represent RACT for the
8-hour ozone implementation purposes;
(2) a commitment to adopt new or more
stringent regulations that represent
RACT control levels for both specific
source categories and specific sources;
and (3) a negative declaration that for
certain of CTGs and/or ACTs there are
no sources within New Jersey or that
there are no sources above the
applicability thresholds. EPA is
conditionally approving the RACT SIP
for the 8-hour ozone NAAQS based on
New Jersey’s March 20, 2009 adoption
of the additional RACT rules it
committed to adopt for 13 source
categories. EPA will be taking action on
these rules in a future rulemaking.

E. RACM Analysis

Pursuant to section 172(c)(1) of the
Act, states are required to implement all
Reasonably Available Control Measures
(RACM) as expeditiously as practicable.
The State’s analysis demonstrated that
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none of the RACM'’s, singularly or in
combination, will yield emissions
benefits sufficient to advance the 2010
attainment date for the two
nonattainment areas in which the New
Jersey counties are located. EPA is
approving New Jersey’s moderate area
RACM SIP for the two moderate
nonattainment areas in which New
Jersey is located.

F. Conformity Budgets

Consistent with our adequacy review
of New Jersey’s submittal (73 FR 41068,
July 17, 2008), EPA is approving New
Jersey’s 2008 motor vehicle emissions
budgets associated with the 2008 RFP
Plans in Table 1. EPA is also approving
the general conformity budgets for
McGuire Air Force Base (AFB) and
Lakehurst Navel Air Station (NAS) in
Table 2.

TABLE 1—APPROVED MOTOR VEHICLE
EMISSIONS BUDGETS

[Tons per day]

2008
MPO
VOC NOx

NJTPA (except

Ocean County) ...... 85.38 143.60
NJTPA (Ocean Coun-

tyonly) ..o 6.93 8.69
DVRPC 27.75 69.67
SJTPO 14.14 32.93

TABLE 2—APPROVED EMISSION BUDG-

ETS FOR MCGUIRE AFB AND
LAKEHURST NAS

VOC NOx
Base Year (tons/ (tons/
year) year)

McGuire AFB 2008 730 1,534

2009 730 1,534

2010 730 1,534

2011 730 1,534

Lakehurst NAS 2008 109 563

2009 115 639

2010 122 716

2011 129 793

V. What are EPA’s conclusions?

EPA is approving the following SIP
elements required by the Act: 2008 RFP
Plans and associated 2008 ozone
projection year emission inventories,
contingency measures for failure to meet
the 2008 RFP Plan milestones, 2008
emission budgets used for planning
purposes, and moderate area RACM
analysis. EPA is conditionally
approving the RACT analysis for the 8-
hour ozone NAAQS based on New
Jersey having fulfilled it’s commitment
to adopt RACT rules for 13 source
categories by April 1, 2009. EPA will be

taking action on these rules in a future
rulemaking. If EPA approves the
submittal, the RACT analysis will be
fully approved in its entirety and will
replace the RACT conditionally
approved into the SIP. These revisions
meet the requirements of the Act and
EPA’s regulations, and are consistent
with EPA’s guidance and policy. EPA is
taking this action pursuant to section
110 and part D of the Act and EPA’s
regulations.

VI. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this action merely
approves state law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by State law. For that reason,
this action:

¢ Is not a “‘significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4);

® Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address, as

appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a ““major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by July 14, 2009.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this action for
the purposes of judicial review nor does
it extend the time within which a
petition for judicial review may be filed,
and shall not postpone the effectiveness
of such rule or action. This action may
not be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Incorporation by reference,
Intergovernmental relations, Oxides of
nitrogen, Ozone, Reporting and
recordkeeping requirements, Volatile
organic compounds.

Dated: May 5, 2009.
George Pavlou,
Acting Regional Administrator, Region 2.
m Part 52, chapter ], title 40 of the Code

of Federal Regulations is amended as
follows:
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PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart FF—New Jersey

m 2. Section 52.1582 is amended by
adding new paragraph (m) to read as
follows:

§52.1582 Control strategy and
regulations: Ozone.

(m)(1) The 2008 Reasonable Further
Progress Plans and associated 2008
ozone projection year emission
inventories for the New Jersey portion of
the New York-Northern New Jersey-
Long Island, NY-NJ-CT and the
Philadelphia-Wilmington-Atlantic City,
PA-NJ-MD-DE nonattainment areas
included in New Jersey’s October 29,

2007 State Implementation Plan
revision are approved.

(2) The contingency measures for
failure to meet the 2008 RFP Plan
milestones for the New Jersey portion of
the New York-Northern New Jersey-
Long Island, NY-NJ-CT and the
Philadelphia-Wilmington-Atlantic City,
PA-NJ-MD-DE nonattainment areas
included in New Jersey’s October 29,
2007 State Implementation Plan
revision are approved.

(3) The moderate area Reasonably
Available Control Measure Analysis for
the New Jersey portion of the New York-
Northern New Jersey-Long Island, NY-
NJ-CT and the Philadelphia-
Wilmington-Atlantic City, PA-NJ-MD-
DE nonattainment areas included in
New Jersey’s October 29, 2007 State
Implementation Plan revision are
approved.

(4) The 2008 motor vehicle emissions
budgets for the New Jersey portion of
the New York-Northern New Jersey-
Long Island, NY-NJ-CT and the
Philadelphia-Wilmington-Atlantic City,
PA-NJ-MD-DE nonattainment areas
included in New Jersey’s October 29,
2007 State Implementation Plan
revision are approved.

(5) The general conformity budgets for
McGuire AFB and Lakehurst NAS
included in New Jersey’s October 29,
2007 State Implementation Plan
revision are approved.

(6) The Statewide reasonably
available control technology (RACT)
analysis for the 8-hour ozone included
in the August 1, 2007 State
Implementation Plan revision is
conditionally approved.

[FR Doc. E9—-11158 Filed 5-14—09; 8:45 am]
BILLING CODE 6560-50-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Grain Inspection, Packers and
Stockyards Administration

9 CFR Part 201

RIN 0580-AB09

Scales; Accurate Weights, Repairs,
Adjustments or Replacements After
Inspection

AGENCY: Grain Inspection, Packers and
Stockyards Administration, USDA.

ACTION: Proposed rule.

SUMMARY: We are proposing to amend
one section of the regulations under the
Packers and Stockyards Act (P&S Act) to
incorporate by reference the 2009
edition of the National Institute of
Standards and Technology (NIST)
Handbook 44, “Specifications,
Tolerances, and Other Technical
Requirements for Weighing and
Measuring Devices,” and to require that
scales used by stockyard owners, market
agencies, dealers, packers, and live
poultry dealers to weigh livestock,
livestock carcasses, live poultry, or feed
for the purposes of purchase, sale,
acquisition, payment, or settlement
meet applicable requirements of the
2009 NIST Handbook 44. Additionally,
we are proposing to amend that section
of the regulations to add “swine
contractors” to the list of regulated
entities to which the section applies.
DATES: We will consider comments we
receive by July 14, 2009.

ADDRESSES: We invite you to submit
comments on this proposed rule. You
may submit comments by any of the
following methods:

e E-Mail: comments.gipsa@usda.gov.

e Mail: Tess Butler, GIPSA, USDA,
1400 Independence Avenue, SW., Room
1643-S, Washington, DC 20250-3604.

e Fax: (202) 690-2173.

e Hand Delivery or Courier: Tess
Butler, GIPSA, USDA, 1400
Independence Avenue, SW., Room
1643-S, Washington, DC 20250-3604.

o Internet: Go to http://
www.regulation.gov. Follow the on-line
instruction for submitting comments.

Instructions: All comments should
make reference to the date and page
number of this issue of the Federal
Register. Regulatory analyses and other
documents relating to this action will be
available for public inspection in Room
1643-S, 1400 Independence Avenue,
SW., Washington, DC 20250-3604
during regular business hours. All
comments will be available for public
inspection in the above office during
regular business hours (7 CFR 1.27(b)).
Please call GIPSA’s Management
Support Staff at (202) 720-7486 to
arrange a public inspection of comments
received.

FOR FURTHER INFORMATION CONTACT: S.
Brett Offutt, Director, Policy and
Litigation Division, P&SP, GIPSA, 1400
Independence Ave., SW., Washington,
DC 20250, (202) 720-7363,
s.brett.offutt@usda.gov.

SUPPLEMENTARY INFORMATION:
Background

The Grain Inspection, Packers and
Stockyards Administration (GIPSA),
enforces the P&S Act (7 U.S.C. 181 et
seq.). Under authority granted to us by
the Secretary of Agriculture (Secretary),
we are authorized (7 U.S.C. 228) to
create those regulations necessary to
carry out the provisions of the P&S Act
that specify requirements for regulated
entities that purchase livestock or
poultry.

The regulations under the P&S Act
have specific requirements for (1) scales
that regulated entities use for weighing
livestock, poultry or feed and (2)
packers purchasing livestock on a
carcass grade, weight, or grade and
weight basis.

The Farm Security and Rural
Investment Act of 2002 (Pub. L. 107—
171) (Act) amended the P&S Act to add
“swine contractor” as a regulated entity.
Section 10502 of the Act defined swine
contractor as “* * * any person
engaged in the business of obtaining
swine under a swine production
contract for the purpose of slaughtering
the swine or selling the swine for
slaughter, if (a) the swine is obtained by
the person in commerce; or (b) the
swine (including products from the
swine) obtained by the person is sold or
shipped in commerce.”

Adding “swine contractor” to specific
sections of the regulations would dispel
any confusion among swine contractors
regarding which regulations under the
P&S Act are applicable to them. It
would also allow GIPSA to more easily
identify and enforce violations of the
P&S Act.

Description of Proposed Changes

We propose to amend Section 201.71
of the regulations under the P&S Act (9
CFR 201.71) to incorporate by reference
the 2009 edition of NIST Handbook 44.
We would also provide instructions on
how to obtain copies of the handbook,
which includes updated standards for
operating, maintaining, and testing
scales and standards for electronic
devices.

We also propose to revise this section
of the regulations by adding the term
“swine contractors,” as follows:

e §201.71(a) would state that swine
contractors must operate, maintain, and
test scales according to the requirements
of the 2009 edition of Handbook 44,
Specifications, Tolerances, and Other
Technical Requirements for Weighing
and Measuring Devices;

¢ §201.71(b) would require swine
contractors to use scales equipped with
a printing device which shall record
weight values on a scale ticket or other
document; and

¢ §201.71(d) would require swine
contractors to use only scales that are
found, upon testing and inspection, to
be in a condition to give accurate
weights.

The proposed changes to add swine
contractor as a regulated entity would
make this section consistent with other
regulations under the P&SA Act
regarding regulated entities that have
been amended to include swine
contractors.

Options Considered

We considered the option of not
adding swine contractors to the
regulations; we would continue to
protect the interest of swine producers
indirectly through regulation of packers,
dealers, and market agencies. That
option, however, is contrary to the
intent of Congress, which amended the
P&S Act to give GIPSA specific
authority over swine contractors. We
also considered not revising the
regulations under the P&S Act regarding
the standards for operating,
maintaining, and testing scales and
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standards for electronic devices.
Choosing this option, however, would
not provide up-to-date standards for
electronic devices as new technology
emerges, nor would it provide
consistency with the standards imposed
by the States’ departments of weights
and measures.

Effects on Regulated Entities

This proposed rule would make it
clear that swine contractors as well as
other regulated entities must operate,
maintain, and test scales according to
the requirements of the 2009 edition of
NIST Handbook 44 and to use scales in
good condition and equipped with a
printing device to record weight values.
Since regulated entities are required
under State law to comply with NIST
Handbook 44, there would be no new
costs or burden to comply.

Executive Order 12866 and Regulatory
Flexibility Act

The Office of Management and Budget
(OMB) has designated this rule as not
significant for the purposes of Executive
Order 12866.

We have determined that this
proposed rule will not have a significant
economic impact on a substantial
number of small entities as defined in
the Regulatory Flexibility Act (5 U.S.C.
601 et seq.). While this proposed rule
would affect swine contractors, most
such entities do not meet the definition
for small entities in the Small Business
Act (13 CFR 121.201). Therefore, we are
not providing an initial regulatory
flexibility analysis.

Executive Order 12988

This proposed rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. These actions are not
intended to have retroactive effect. This
rule will not pre-empt state or local
laws, regulations, or policies, unless
they present an irreconcilable conflict
with this rule. There are no
administrative procedures that must be
exhausted prior to any judicial
challenge to the provisions of this rule.

Paperwork Reduction Act

This proposed rule does not contain
new or amended information collection
requirements subject to the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.). It does not involve collection of
new or additional information by the
federal government.

E-Government Act Compliance

GIPSA is committed to complying
with the E-Government Act, to promote
the use of the internet and other
information technologies to provide

increased opportunities for citizen
access to Government information and
services, and for other purposes.

List of Subjects in 9 CFR Part 201

Swine, Hogs, Livestock, Measurement
standards.

For the reasons set forth in the
preamble, we propose to amend 9 CFR
part 201 to read as follows:

PART 201—REGULATIONS UNDER
THE PACKERS AND STOCKYARDS
ACT

1. Revise the authority citation for
part 201 to read as follows:

Authority: 7 U.S.C. 181-229c.

2.In §201.71, paragraphs (a), (b) and
(d) are revised to read as follows:

§201.71 Scales; accurate weights, repairs,
adjustments or replacements after
inspection.

(a) All scales used by stockyard
owners, swine contractors, market
agencies, dealers, packers, and live
poultry dealers to weigh livestock,
livestock carcasses, live poultry, or feed
for the purposes of purchase, sale,
acquisition, payment, or settlement
shall be installed, maintained, and
operated to ensure accurate weights.
Such scales shall meet applicable
requirements contained in the General
Code, Scales Code, and Weights Code of
the 2009 edition of the National
Institute of Standards and Technology
(NIST) Handbook 44, ““Specifications,
Tolerances, and Other Technical
Requirements for Weighing and
Measuring Devices,” which is hereby
incorporated by reference. This
incorporation by reference was
approved by the Director of the Federal
Register on [INSERT EFFECTIVE DATE
OF FINAL RULE], in accordance with 5
U.S.C. 552(a) and 1 CFR part 51. These
materials are incorporated as they exist
on the date of approval and a notice of
any change in these materials will be
published in the Federal Register. The
handbook is for sale by the National
Conference of Weights & Measures
(NCWM), 1135 M Street, Suite 110,
Lincoln, Nebraska 68508. Information
on these materials may be obtained from
NCWM by calling 402—-434-4880, by e-
mailing nfo@ncwme.net, or on the
Internet at http://www.nist.gov/owm.

(b) All scales used by stockyard
owners, swine contractors, market
agencies, dealers, packers, and live
poultry dealers to weigh livestock,
livestock carcasses, live poultry, or feed
for the purpose of purchase, sale,
acquisition, payment, or settlement of
livestock or live poultry and all scales
used for the purchase, sale acquisition,

payment, or settlement of livestock on a
carcass weight basis shall be equipped
with a printing device which shall
record weight values on a scale ticket or
other document.

* * * * *

(d) No scales shall be operated or used
by any stockyard owners, swine
contractors, market agencies, dealers,
packers, or live poultry dealers to weigh
livestock, livestock carcasses, live
poultry, or feed for the purposes of
purchase, sale, acquisition, payment, or
settlement of livestock, livestock
carcasses or live poultry unless it has
been found upon test and inspection, as
specified in § 201.72, to be in a
condition to give accurate weight. If a
scale is inspected or tested and
adjustments or replacements are made
to a scale, it shall not be used until it
has been inspected and tested and
determined to meet all accuracy
requirements specified in the
regulations in this section.

Alan R. Christian,

Acting Administrator, Grain Inspection,
Packers and Stockyards Administration.

[FR Doc. E9—-11159 Filed 5-14—09; 8:45 am]
BILLING CODE 3410-KD-P

FEDERAL HOUSING FINANCE BOARD
12 CFR Part 913

FEDERAL HOUSING FINANCE
AGENCY

12 CFR Part 1204

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of Federal Housing Enterprise
Oversight

12 CFR Part 1702
RIN 2590-AA07

Privacy Act Implementation

AGENCIES: Federal Housing Finance
Board; Federal Housing Finance
Agency; Office of Federal Housing
Enterprise Oversight.

ACTION: Notice of proposed rulemaking;
request for comments.

SUMMARY: The Federal Housing Finance
Agency (FHFA) is proposing a
regulation providing the procedures and
guidelines under which it will
implement the Privacy Act of 1974, as
amended. The proposed regulation
describes the policies and procedures
whereby individuals may obtain
notification of whether an FHFA system
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of records contains information about
the individual and, if so, how to access
or amend a record under the Privacy
Act. Upon adoption of this regulation
the Privacy Act regulations of the
Federal Housing Finance Board and the
Office of Federal Housing Enterprise
Oversight, will be removed.

DATES: Comments regarding this
proposed rulemaking must be received
in writing on or before June 15, 2009.
For additional information, see
SUPPLEMENTARY INFORMATION.

ADDRESSES: You may submit your
comments on the proposed rulemaking,
identified by “Privacy Act RIN 2590—
AAO07,” by any of the following methods
(Please send comments by one method
only):

¢ Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e E-mail: RegComments@fhfa.gov.
Please include “Privacy Act RIN-2590—
AAO07” in the subject line of the
message.

e Mail: Any U.S. Mail service or
United Parcel Service, Federal Express,
or other commercial delivery service,
addressed to: Alfred M. Pollard, General
Counsel, Attention: Comments/RIN
2590-AA07, Federal Housing Finance
Agency, Fourth Floor, 1700 G Street,
NW., Washington, DC 20552.

e Hand Delivery/Courier to: Alfred M.
Pollard, General Counsel, Attention:
Comments/RIN 2590-AA07, Federal
Housing Finance Agency, Fourth Floor,
1700 G Street, NW., Washington, DC
20552. The package should be logged at
the Guard Desk, First Floor, on business
days between 9 a.m. and 5 p.m.

FOR FURTHER INFORMATION CONTACT:
David A. Lee, Senior Agency Official for
Privacy, telephone (202) 408-2514, (not
a toll free number), Federal Housing
Finance Agency, 1625 Eye Street, NW.,
Washington, DC 20006. The telephone
number for the Telecommunications
Device for the Deaf is (800) 877—8339.

SUPPLEMENTARY INFORMATION:
I. Comments

FHFA invites comments on all aspects
of the proposed Privacy Act
Implementation regulation and will take
all comments into consideration before
issuing a final regulation.

Copies of all comments received will
be posted without change on the FHFA
Internet Web site, http://www.fhfa.gov,
and will include any personal
information provided. In addition,
copies of all comments received will be
available for examination by the public
on business days between the hours of
10 a.m. and 3 p.m. at the Federal
Housing Finance Agency, Fourth Floor,

1700 G Street, NW., Washington, DC
20552. To make an appointment to
inspect comments, please call the Office
of General Counsel at (202) 414-3751.

II. Background

A. Privacy Act

The Privacy Act of 1974 serves to
balance the Federal Government’s need
to maintain information about
individuals while protecting individuals
against unwarranted invasions of
privacy stemming from Federal
agencies’ collection, maintenance, use,
security, and disclosure of personal
information about them that is
contained in systems of records.

The Privacy Act requires each Federal
agency to publish rules describing its
Privacy Act procedures and any system
of records it exempts from provisions of
the Privacy Act, including the reasons
for the exemption.

Pursuant to the Privacy Act, FHFA
will inform the public of each system of
records it maintains by separately
publishing notices of each system of
records in the Federal Register and also
on the FHFA Web site at http://
www.fhfa.gov. The notices will describe
the standards for FHFA employees,
regarding collection, use, maintenance,
or disclosure of records in the system
and identify whether information in the
system is exempt from provisions of the
Privacy Act. The system manager
responsible for the system will also be
identified and any other contact
information will be included. Moreover,
notices will inform individuals with
detailed information regarding the
exercise of their rights, such as what
procedures to take to determine whether
a system contains a record pertaining to
them, how to access those records
pertaining to them, how to seek to
amend or correct information in a
record about them, or, how to contest
adverse determinations with respect to
such a record.

B. Establishment of the Federal Housing
Finance Agency

The Housing and Economic Recovery
Act of 2008 (HERA), Public Law No.
110-289, 122 Stat. 2654, amended the
Federal Housing Enterprises Financial
Safety and Soundness Act of 1992 (Act)
(12 U.S.C. 4501 et seq.) and the Federal
Home Loan Bank Act (12 U.S.C. 1421—
1449) to establish FHFA as an
independent agency of the Federal
Government ! to ensure that the Federal
National Mortgage Association, the
Federal Home Loan Mortgage

1 See Division A, titled the “Federal Housing
Finance Regulatory Reform Act of 2008,” Title I,
§1101 of HERA.

Corporation (collectively, the
Enterprises), and the Federal Home
Loan Banks (Banks) (collectively, the
regulated entities) are capitalized
adequately; foster liquid, efficient,
competitive and resilient national
housing finance markets; operate in a
safe and sound manner; comply with
the Act and rules, regulations,
guidelines and orders issued under the
Act, and the respective authorizing
statutes of the regulated entities; and
carry out their missions through
activities authorized and consistent
with the Act and their authorizing
statutes; and, that the activities and
operations of the regulated entities are
consistent with the public interest.

The Office of Federal Housing
Enterprise Oversight (OFHEO) and the
Federal Housing Finance Board (FHFB)
will be abolished one year after
enactment of HERA. However, the
regulated entities continue to operate
under regulations promulgated by
OFHEO and FHFB; and such regulations
are enforceable by the Director of FHFA
until such regulations are modified,
terminated, set aside, or superseded by
the Director.2

Section 1201 of HERA requires the
Director, prior to promulgating
regulations relating to the Banks, to
consider the differences between the
Banks and the Enterprises.? The
Director considered the differences
between the Banks and the Enterprises
as they relate to the above factors and
determined that pending the publication
of consolidated Systems of Records
Notices, FHFA will maintain the
Systems of Records established by FHFB
and OFHEOQ, respectively. The Director
requests comments from the public
about whether differences related to
these factors should result in a revision
to the proposed rule as they relate to the
Banks.

III. Section-by-Section Analysis

Section 1204.1 Why did FHFA issue

this part?

This proposed section describes the
purpose of the proposed regulation,
which is to implement the Privacy Act,
and explains FHFA general policies and
procedures for individuals requesting
access to records, amending or
correcting records, and requesting an
accounting of disclosures of records.

2 See §§1302 and 1312 of the Act (12 U.S.C. 4511
and 4512), as amended.

3 See §1313 of the Act (12 U.S.C. 4513), as
amended.
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Section 1204.2 What do the terms in
this part mean?

This proposed section sets forth
definitions of some terms in this part.

Section 1204.3 How do I make a
Privacy Act request?

This proposed section explains what
an individual must do to submit a valid
request to FHFA for access to records or
information to amend or correct records
or for an accounting of disclosures of
records. It also describes the
information an individual is to provide,
allowing FHFA to identify the records
sought and determine whether the
request can be granted.

Section 1204.4 How will FHFA
respond to my Privacy Act request?

This section, as proposed, describes
the period of time within which FHFA
will respond to requests. It also explains
that FHFA will grant or deny requests
in writing, provide reasons if a request
is denied in whole or in part, and
explain the right of appeal.

Section 1204.5 What if I am
dissatisfied with the FHFA response to
my Privacy Act request?

This proposed section describes when
and how an individual may appeal
FHFA determination on a Privacy Act
request and how and within what
period of time FHFA will make
determinations on an appeal.

Section 1204.6 What does it cost to get
records or information under the
Privacy Act?

This section, as proposed, explains
that requesters are expected to pay fees
for the duplication of records that they
requested.

Section 1204.7 Are there any
exemptions from the Privacy Act?

This section, as proposed, explains
that some exemptions from the Privacy
Act exist, how they are made effective,
what the effect of an exemption is, and
how to identify if an exemption applies.

Section 1204.8 How are records
secured?

This proposed section explains how
FHFA generally protects records under
the Privacy Act.

Section 1204.9 Does FHFA collect and
use Social Security numbers?

This proposed section explains that
FHFA collects Social Security numbers
only when authorized and describes the
conditions under which they may be
collected.

Section 1204.10 What are FHFA
employee responsibilities under the
Privacy Act?

This proposed section lists the
responsibilities of FHFA employees
under the Privacy Act.

Regulatory Impacts
Paperwork Reduction Act

The proposed regulation does not
contain any information collection
requirement that requires the approval
of OMB under the Paperwork Reduction
Act (44 U.S.C. 3501 et seq.).

Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires that a
regulation that has a significant
economic impact on a substantial
number of small entities, small
businesses, or small organizations
include an initial regulatory flexibility
analysis describing the regulation’s
impact on small entities. Such an
analysis need not be undertaken if the
agency has certified that the regulation
does not have a significant economic
impact on a substantial number of small
entities. 5 U.S.C. 605(b). FHFA has
considered the impact of the proposed
regulation under the Regulatory
Flexibility Act. The General Counsel of
FHFA certifies that the proposed
regulation is not likely to have a
significant economic impact on a
substantial number of small business
entities because the regulation is
applicable to the internal operations and
legal obligations of FHFA.

List of Subjects
12 CFR Part 913

Administrative practice and
procedure, Archives and records,
Freedom of information, Privacy.

12 CFR Part 1204

Accounting, Amendment, Appeals,
Correction, Disclosure, Exemptions,
Fees, Records, Requests, Privacy Act,
Social Security numbers.

12 CFR Part 1702
Privacy.
Authority and Issuance

Accordingly, for the reasons stated in
the preamble, under 12 U.S.C. 4526,
FHFA proposes to amend Title 12 CFR
Chapters IX, XII and XVII as follows:

CHAPTER IX—FEDERAL HOUSING
FINANCE BOARD

PART 913—[REMOVED]

1. Remove part 913.

CHAPTER XII—FEDERAL HOUSING
FINANCE AGENCY

2. Add part 1204 to subchapter A.

PART 1204—PRIVACY ACT
IMPLEMENTATION

Sec.

1204.1 Why did FHFA issue this part?

1204.2 What do the terms in this part
mean?

1204.3 How do I Make a Privacy Act
request?

1204.4 How will FHFA respond to my
Privacy Act request?

1204.5 What if I am dissatisfied with the
FHFA response to my Privacy Act
request?

1204.6 What does it cost to get records
under the Privacy Act?
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Authority: 5 U.S.C. 552a.

§1204.1 Why did FHFA issue this part?

FHFA issued this part to:

(a) Implement the Privacy Act of
1974, 5 U.S.C. 552a (Privacy Act), a
Federal law that helps protect private
information about individuals that
Federal agencies collect or maintain.
You should read this part together with
the Privacy Act, which provides
additional information about records
maintained on individuals;

(b) Establish rules that apply to all
FHFA maintained systems of records
retrieved by an individual’s name or
other personal identifier;

(c) Describe procedures through
which you may request access to
records, request amendment or
correction of those records, and request
an accounting of disclosures of those
records by FHFA;

(d) Inform you, that when it is
appropriate to do so, FHFA
automatically processes a Privacy Act
request for access to records under both
the Privacy Act and the FOIA, following
the rules contained in this part and part
1202 of this subchapter so you will
receive the maximum amount of
information available to you by law; and

(e) Notify you that this regulation
does not entitle you to any service or to
the disclosure of any record to which
you are not entitled under the Privacy
Act. It also does not, and may not be
relied upon to create any substantive or
procedural right or benefit enforceable
against FHFA.

§1204.2 What do the terms in this part
mean?

The following definitions apply to the
terms used in this part—
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Access means making a record
available to a subject individual.

Amendment means any correction of,
addition to, or deletion from a record.

Court means any entity conducting a
legal proceeding.

FHFA means the Federal Housing
Finance Agency.

FHFB means the Federal Housing
Finance Board.

FOIA means the Freedom of
Information Act, as amended (5 U.S.C.
552).

Individual means a natural person
who is either a citizen of the United
States of America or an alien lawfully
admitted for permanent residence.

Maintain includes collect, use,
disseminate, or control.

OFHEO means the Office of Federal
Housing Enterprise Oversight.

Privacy Act means the Privacy Act of
1974, as amended (5 U.S.C. 552a).

Privacy Act Appeals Officer means
the FHFA employee who has been
delegated the authority to determine
Privacy Act appeals.

Privacy Act Officer means the FHFA
employee who has primary
responsibility for privacy and data
protection policy and is authorized to
determine Privacy Act requests.

Record means any item, collection, or
grouping of information about an
individual that FHFA maintains within
a system of records, including, but not
limited to, the individual’s name, an
identifying number, symbol, or other
identifying particular assigned to the
individual, such as a finger or voice
print or photograph.

Routine use means the purposes for
which records and information
contained in a system of records may be
disclosed by FHFA without the consent
of the subject of the record. Routine uses
for records are identified in each System
of Records Notice. Routine use does not
include disclosure that subsection (b) of
the Privacy Act (5 U.S.C. 552a(b))
otherwise permits.

Senior Agency Official for Privacy
means the FHFA employee delegated
the authority and responsibility to
oversee and supervise the FHFA privacy
program and implementation of the
Privacy Act.

System of records means a group of
records FHFA maintains or controls
from which information is retrieved by
the name of an individual or by some
identifying number, symbol, or other
identifying particular assigned to the
individual. Single records or groups of
records that are not retrieved by a
personal identifier are not part of a
system of records.

§1204.3 How do | make a Privacy Act
request?

(a) What is a valid request? In general,
a Privacy Act request can be made on
your own behalf for records or
information about you. You can make a
Privacy Act request on behalf of another
individual as the parent or guardian of
a minor or as the guardian of someone
determined by a court to be
incompetent. You also may request
access to another individual’s record or
information if you have that
individual’s written consent, unless
other conditions of disclosure apply (5
U.S.C. 552a(b)(1) through (12)).

(b) How and where do I make a
request? Your request must be in
writing. You may appear in person to
submit your written request to the
Privacy Act Officer, or send your
written request to the Privacy Act
Officer by electronic mail, regular mail,
or fax. The electronic mail address is:
privacy@fhfa.gov. The regular mail
address is: Privacy Act Officer, Federal
Housing Finance Agency, 1625 Eye
Street, NW., Washington, DC 20006. The
fax number is: (202) 408—2580. For the
quickest possible handling, you should
mark your electronic mail, letter, or fax
and the subject line, envelope, or fax
cover sheet “Privacy Act Request.”

(c) What must the request include?
You must describe the record that you
want in enough detail to enable the
Privacy Act Officer to locate the system
of records containing it with a
reasonable amount of effort. Your
request should include specific
information about each record sought,
such as the time period in which you
believe it was compiled, the name or
identifying number of each system of
records in which you believe it is kept,
and the date, title or name, author,
recipient, and subject matter of the
record. As a general rule, the more
specific you are about the record that
you want, the more likely FHFA will be
able to locate it in response to your
request.

(d) How do I request amendment or
correction of a record? If you are
requesting an amendment or correction
of any FHFA record, you should
identify each particular record in
question and the systems of records in
which the record is located, describe the
amendment or correction that you want,
and state why you believe that the
record is not accurate, relevant, timely,
or complete. You may submit any
documentation that you think would be
helpful, including an annotated copy of
the record.

(e) How do I request for an accounting
of disclosures? If you are requesting an
accounting of disclosures by FHFA of a

record to another person, organization,
or Federal agency, you should identify
each particular record in question. An
accounting generally includes the date,
nature, and purpose of each disclosure,
as well as the name and address of the
person, organization, or Federal agency
to which the disclosure was made.

(f) Must I verify my identity? When
making requests under the Privacy Act,
your request must verify your identity to
protect your privacy or the privacy of
the individual on whose behalf you are
acting. If you make a Privacy Act
request and you do not follow these
identity verification procedures, FHFA
cannot process your request.

(1) How do I verify my identity? To
verify your identity, you must state your
full name, current address, and date and
place of birth. In order to help identify
and locate the records you request, you
also may, at your option, include your
Social Security number. If you make
your request in person and your identity
is not known to the Privacy Act Officer,
you must provide either two forms of
identification with photographs, or one
form of identification with a photograph
and a properly authenticated birth
certificate. If you make your request by
mail, your signature either must be
notarized or submitted under 28 U.S.C.
1746, a law that permits statements to
be made under penalty of perjury as a
substitute for notarization. You may
fulfill this requirement by having your
signature on your request letter
witnessed by a notary or by including
the following statement just before the
signature on your request letter: “I
declare under penalty of perjury that the
foregoing is true and correct. Executed
on [date].”

(2) How do I verify parentage or
guardianship? If you make a Privacy Act
request as the parent or guardian of a
minor or as the guardian of someone
determined by a court to be
incompetent, with respect to records or
information about that individual, you
must establish:

(i) The identity of the individual who
is the subject of the record, by stating
the individual’s name, current address,
date and place of birth, and, at your
option, the Social Security number of
the individual;

(ii) Your own identity, as required in
paragraph (f)(1) of this section;

(iii) That you are the parent or
guardian of the individual, which you
may prove by providing a properly
authenticated copy of the individual’s
birth certificate showing your parentage
or a properly authenticated court order
establishing your guardianship; and

(iv) That you are acting on behalf of
the individual in making the request.
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§1204.4 How will FHFA respond to my
Privacy Act request?

(a) How will FHFA locate the
requested records? FHF A will search to
determine if requested records exist in
the systems of records it owns or
controls. You can find descriptions of
FHFA systems of records on its Web site
at http://www.fhfa.gov, or by linking to
http://www.ofheo.gov and http://
www.fhfb.gov, as appropriate. A
description of the systems of records
also is available in the “Privacy Act
Compilation” published by the Office of
the Federal Register of the National
Archives and Records Administration.
You can access the “Privacy Act
Compilation” in most large reference
and university libraries or electronically
at the Government Printing Office Web
site at: http://www.gpoaccess.gov/
privacyact/index.html. You also can
request a copy of FHFA systems of
records from the Privacy Act Officer.

(b) How long does FHFA have to
respond? The Privacy Act Officer
generally will respond to your request
in writing within 20 business days after
receiving it, if it meets the requirements
of § 1204.3 of this part. FHFA may
extend the response time in unusual
circumstances, such as when
consultation is needed with another
Federal agency (if that agency is subject
to the Privacy Act) about a record or to
retrieve a record shipped offsite for
storage. If you submit your written
request in person, the Privacy Act
Officer may disclose records or
information to you directly with a
written record made of the grant of the
request. If you are to be accompanied by
another person when accessing your
record or any information pertaining to
you, FHFA may require your written
authorization before permitting access
or discussing the record in the presence
of the other person.

(c) What will FHFA response include?
The written response will include a
determination to grant or deny your
request in whole or in part, a brief
explanation of the reasons for the
determination, and the amount of the
fee charged, if any, under § 1204.6 of
this part. If you are granted a request to
access a record, FHFA will make the
record available to you. If you are
granted a request to amend or correct a
record, the response will describe any
amendments or corrections made and
advise you of your right to obtain a copy
of the amended or corrected record.

(d) What is an adverse determination?
An adverse determination is a
determination on a Privacy Act request
that:

(1) Withholds any requested record in
whole or in part;

(2) Denies a request for an amendment
or correction of a record in whole or in
part;

(3) Declines to provide a requested
accounting of disclosures;

(4) Advises that a requested record
does not exist or cannot be located;

(5) Finds what has been requested is
not a record subject to the Privacy Act;
or

(6) Addresses any disputed fee matter.

(e) What will be stated in a response
that includes an adverse determination?
If the Privacy Act Officer makes an
adverse determination with respect to
your request, the written response under
this section will state that the Privacy
Act Officer is the person responsible for
the adverse determination, that the
adverse determination is not a final
action of FHFA, and that you may
appeal the adverse determination under
§ 1204.5 of this part.

§1204.5 What if | am dissatisfied with the
FHFA response to my Privacy Act request?
(a) May I appeal the response? You
may appeal any adverse determination

made by the Privacy Act Officer in
response to your Privacy Act request. If
you wish to seek review by a court of
any adverse determination or denial of
a request, you first must appeal it under
this section.

(b) How do I appeal the response? (1)
You may appeal by submitting a written
appeal stating the reasons you believe
the adverse determination should be
overturned. FHFA must receive your
written appeal within 30 business days
of the date of the Privacy Act Officer’s
determination under § 1204.4 of this
part. Your written appeal may include
as much or as little related information
as you wish, as long as it clearly
identifies the determination (including
the request number, if known) that you
are appealing.

(2) You should transmit your written
appeal addressed to the Privacy Act
Appeals Officer by electronic mail,
regular mail, or fax. The electronic mail
address is: privacy@fhfa.gov. The
regular mail address is: Privacy Act
Appeals Officer, Federal Housing
Finance Agency, 1700 G Street, NW.,
Fourth Floor, Washington, DC 20552.
The fax number is: (202) 414—6504. For
the quickest possible handling, you
should mark your electronic mail, letter,
or fax and the subject line, envelope, or
fax cover sheet “Privacy Act Appeal.”
FHFA ordinarily will not act on an
appeal if the Privacy Act request
becomes a matter of Privacy Act
litigation.

(c) Who has the authority to grant or
deny appeals? The Privacy Act Appeals
Officer is authorized to act on behalf of

the Director on all appeals under this
section.

(d) When will FHFA respond to my
appeal? FHFA generally will respond to
you in writing within 30 business days
of receipt of an appeal that meets the
requirements of paragraph (b) of this
section, unless for good cause shown,
the Director extends the response time.

(e) What will the FHFA response
include? The written response will
include the determination of the Privacy
Act Appeals Officer; whether to grant or
deny your appeal in whole or in part, a
brief explanation of the reasons for the
determination, and information about
the Privacy Act provisions for court
review of the determination.

(1) If your appeal concerns a request
for access to records or information and
the appeal determination grants your
access, the records or information, if
any, will be made available to you.

(2)() If your appeal concerns an
amendment or correction of a record
and the appeal determination grants
your request for an amendment or
correction, the response will describe
any amendment or correction made to
the record and advise you of your right
to obtain a copy of the amended or
corrected record under this part. FHFA
will notify all persons, organizations, or
Federal agencies to which it previously
disclosed the record, if an accounting of
that disclosure was made, that the
record has been amended or corrected.
Whenever the record is subsequently
disclosed, the record will be disclosed
as amended or corrected.

(ii) If the response to your appeal
denies your request for an amendment
or correction to a record, the response
will advise you of your right to file a
Statement of Disagreement under
paragra};h (f) of this section.

(f) What is a Statement of
Disagreement? (1) A Statement of
Disagreement is a concise written
statement in which you clearly identify
each part of any record that you dispute
and explain your reason(s) for
disagreeing with the Privacy Act
Appeals Officer’s denial in whole or in
part of your appeal requesting
amendment or correction. Your
Statement of Disagreement must be
received by the Privacy Act Officer
within 30 business days of the Privacy
Act Appeals Officer’s denial in whole or
in part of your appeal concerning
amendment or correction of a record.
FHFA will place your Statement of
Disagreement in the system(s) of records
in which the disputed record is
maintained. FHFA also may append a
concise statement of its reason(s) for
denying the request for an amendment
or correction of the record.
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(2) FHFA will notify all persons,
organizations, or Federal agencies to
which it previously disclosed the
disputed record, if an accounting of that
disclosure was made, that the record is
disputed and provide your Statement of
Disagreement and the FHFA concise
statement, if any. Whenever the
disputed record is subsequently
disclosed, a copy of your Statement of
Disagreement and the FHFA concise
statement, if any, will also be disclosed.

§1204.6 What does it cost to get records
under the Privacy Act?

(a) Must I agree to pay fees? Your
Privacy Act request is your agreement to
pay all applicable fees, unless you
specify a limit on the amount of fees
you agree to pay. FHFA will not exceed
the specified limit without your written
agreement.

(b) How does FHFA calculate fees?
FHFA will charge a fee for duplication
of a record under the Privacy Act in the
same way it charges for duplication of
records under FOIA (5 U.S.C. 552) in 12
CFR 1202.11. There are no fees to search
for or review records.

§1204.7 Are there any exemptions from
the Privacy Act?

(a) What is a Privacy Act exemption?
The Privacy Act allows the Director to
exempt records or information in a
system of records from some of the
Privacy Act requirements, if the Director
determines that the exemption is
necessary.

(b) How do I know if the records or
information I want are exempt? (1) Each
notice of a system of records will advise
you if the Director has determined
records or information in records are
exempt from Privacy Act requirements.
If the Director has claimed an
exemption for a system of records, the
System of Records Notice will identify
the exemption and the provisions of the
Privacy Act from which the system is
exempt. (2) Until superseded by FHFA
Systems of Records, the following
OFHEO and FHFB Systems of Records
are, under 5 U.S.C. 552a(k)(2) or (k)(5),
exempt from the Privacy Act
requirements of 5 U.S.C. 552a(c)(3), (d),
E%](l], (e)(4)(G), (e)(4)(H), (e)(4)(D), and

(i) OFHEO-11 Litigation and
Enforcement System;

(ii) FHFB-5 Agency Personnel
Investigative Records; and

(iii) FHFB-6 Office of Inspector
General Audit and Investigative
Records.

§1204.8 How are records secured?

(a) What controls must FHFA have in
place? Each FHFA office must establish

administrative and physical controls to
prevent unauthorized access to its
systems of records, unauthorized or
inadvertent disclosure of records, and
physical damage to or destruction of
records. The stringency of these controls
should correspond to the sensitivity of
the records that the controls protect. At
a minimum, the administrative and
physical controls must ensure that:

(1) Records are protected from public
view;

(2) The area in which records are kept
is supervised during business hours to
prevent unauthorized persons from
having access to them;

(3) Records are inaccessible to
unauthorized persons outside of
business hours; and

(4) Records are not disclosed to
unauthorized persons or under
unauthorized circumstances in either
oral or written form.

(b) Is access to records restricted?
Access to records is restricted only to
authorized employees who require
access in order to perform their official
duties.

§1204.9 Does FHFA collect and use Social
Security numbers?

FHFA collects Social Security
numbers only when it is necessary and
authorized. At least annually, the
Privacy Act Officer or the Senior
Agency Official for Privacy will inform
employees who are authorized to collect
information that:

(a) Individuals may not be denied any
right, benefit, or privilege as a result of
refusing to provide their Social Security
numbers, unless the collection is
authorized either by a statute or by a
regulation issued prior to 1975; and

(b) They must inform individuals who
are asked to provide their Social
Security numbers:

(1) If providing a Social Security
number is mandatory or voluntary;

(2) If any statutory or regulatory
authority authorizes collection of a
Social Security number; and

(3) The uses that will be made of the
Social Security number.

§1204.10 What are FHFA employee
responsibilities under the Privacy Act?

At least annually, the Privacy Act
Officer or the Senior Agency Official for
Privacy will inform employees about the
provisions of the Privacy Act, including
the Privacy Act’s civil liability and
criminal penalty provisions. Unless
otherwise permitted by law, an
authorized FHFA employee shall:

(a) Collect from individuals only
information that is relevant and
necessary to discharge FHFA
responsibilities;

(b) Collect information about an
individual directly from that individual
whenever practicable;

(c) Inform each individual from whom
information is collected of:

(1) The legal authority to collect the
information and whether providing it is
mandatory or voluntary;

(2) The principal purpose for which
FHFA intends to use the information;

(3) The routine uses FHFA may make
of the information; and

(4) The effects on the individual, if
any, of not providing the information.

(d) Ensure that the employee’s office
does not maintain a system of records
without public notice and notify
appropriate officials of the existence or
development of any system of records
that is not the subject of a current or
planned public notice.

(e) Maintain all records that are used
in making any determination about an
individual with such accuracy,
relevance, timeliness, and completeness
as is reasonably necessary to ensure
fairness to the individual in the
determination.

(f) Except for disclosures made under
the FOIA, make reasonable efforts, prior
to disseminating any record about an
individual, to ensure that the record is
accurate, relevant, timely, and complete.

(g) When required by the Privacy Act,
maintain an accounting in the specified
form of all disclosures of records by
FHFA to persons, organizations, or
Federal agencies.

(h) Maintain and use records with
care to prevent the unauthorized or
inadvertent disclosure of a record to
anyone.

(i) Notify the appropriate official of
any record that contains information
that the Privacy Act does not permit
FHFA to maintain.

CHAPTER XVII—OFFICE OF FEDERAL
HOUSING ENTERPRISE OVERSIGHT,
DEPARTMENT OF HOUSING AND URBAN
DEVELOPMENT

PART 1702—[REMOVED]

3. Remove part 1702.

Dated: May 8, 2009.
James B. Lockhart III,
Director, Federal Housing Finance Agency.
[FR Doc. E9-11330 Filed 5-14—09; 8:45 am]
BILLING CODE 8070-01-P
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FEDERAL HOUSING FINANCE BOARD
12 CFR Part 925

FEDERAL HOUSING FINANCE
AGENCY

12 CFR Part 1263
RIN 2590-AA18

Federal Home Loan Bank Membership
for Community Development Financial
Institutions

AGENCY: Federal Housing Finance Board
and Federal Housing Finance Agency.

ACTION: Proposed rule.

SUMMARY: Pursuant to the requirements
of the Federal Home Loan Bank Act
(Bank Act), as amended by section 1206
of the Housing and Economic Recovery
Act of 2008 (HERA), the Federal
Housing Finance Agency (FHFA)
proposes to amend its membership
regulations to authorize non-federally
insured, CDFI Fund-certified
community development financial
institutions (CDFIs) to become members
of a Federal Home Loan Bank (Bank).
The newly eligible CDFIs include
community development loan funds,
venture capital funds and state-
chartered credit unions without federal
insurance. This notice of proposed
rulemaking sets out the eligibility and
procedural requirements for CDFIs that
wish to become members of a Bank.

DATES: FHFA will accept written
comments on this proposed rule on or
before July 14, 2009.

ADDRESSES: You may submit your
comments on the proposed regulation
identified by regulatory information
number (RIN) 2590-AA18, by any one
of the following methods:

e U.S. Mail, United Parcel Post,
Federal Express, or Other Mail Service:
The mailing address for comments is:
Alfred M. Pollard, General Counsel,
Attention: Comments/RIN 2590-AA18,
Federal Housing Finance Agency,
Fourth Floor, 1700 G Street, NW.,
Washington, DC 20552.

e Hand Delivered/Courier: The hand
delivery address is: Alfred M. Pollard,
General Counsel, Attention: Comments/
RIN 2590-AA18, Federal Housing
Finance Agency, Fourth Floor, 1700 G
Street, NW., Washington DC 20552. The
package should be logged at the Guard
Desk, First Floor, on business days
between 9 a.m. and 5 p.m.

e E-mail: Comments to Alfred M.
Pollard, General Counsel may be sent by
e-mail to RegComments@fhfa.gov.
Please include “RIN 2590-AA18” in the
subject line of the message.

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments. If
you submit your comment to the
Federal eRulemaking Portal, please also
send it by e-mail to FHFA at
RegComments@fhfa.gov to ensure
timely receipt by the agency. Include
the following information in the subject
line of your submission: Federal
Housing Finance Agency, Proposed
Rule: Federal Home Loan Bank
Membership for Community
Development Financial Institutions, RIN
2590—-AA18.

We will post all public comments we
receive without change, including any
personal information you provide, such
as your name and address, on the FHFA
Web site at http://www.fhfa.gov.

FOR FURTHER INFORMATION CONTACT:
Sylvia Martinez, Senior Policy Analyst/
Adviser, 202—408-2825,
sylvia.martinez@fhfa.gov; Amy Bogdon,
Senior Advisor, 202—408-2546,
amy.bogdon@fhfa.gov, Division of
Federal Home Loan Bank Regulation;
Deattra Perkins, Community
Development Specialist, 202—408-2527,
deattra.perkins@fhfa.gov, Division of
Housing Mission and Goals. For legal
questions contact Sharon B. Like,
Associate General Counsel, 202—414—
8950, sharon.like@fhfa.gov. You can
send regular mail to the Federal
Housing Finance Agency, Fourth Floor,
1700 G Street, NW., Washington DC
20552. The telephone number for the
Telecommunications Device for the Deaf
is 800-877—-8339.

SUPPLEMENTARY INFORMATION:

I. Background

A. Statutory and Regulatory Background

Effective July 30, 2008, Division A of
HERA, Public Law No. 110-289, 122
Stat. 2654 (2008), titled the Federal
Housing Finance Regulatory Reform Act
of 2008, created FHFA as an
independent agency of the Federal
Government. HERA transferred
supervisory and oversight
responsibilities over the Federal
National Mortgage Association (Fannie
Mae), the Federal Home Loan Mortgage
Corporation (Freddie Mac), and the
Federal Home Loan Banks (collectively,
Regulated Entities) from the Office of
Federal Housing Enterprise Oversight
(OFHEO) and the Federal Housing
Finance Board (FHFB) to FHFA. The
Regulated Entities continue to operate
under regulations promulgated by
OFHEO and FHFB until such time as
the existing regulations are supplanted
by regulations promulgated by FHFA.

Each Bank is a cooperative institution
that is owned by its members, all of

which must comply with certain
statutory requirements in order to
become members. To be eligible for
Bank membership, an applicant must be
one of the several types of financial
institutions listed in section 4(a)(1) of
the Bank Act, must meet certain other
eligibility criteria, and must purchase
stock of the Bank, as set forth in sections
4 and 6 of the Bank Act. See 12 U.S.C.
1424, 1426. The existing FHFB
regulation implementing the
membership eligibility and minimum
stock purchase provisions of the Bank
Act (Membership Regulation) is codified
at 12 CFR part 925. The proposed rule
would relocate part 925 in its entirety to
part 1263, and would amend certain
provisions of the existing Membership
Regulation to accommodate the addition
of CDFIs to the institutions that may
become Bank members.

As a threshold matter, in order to be
eligible for Bank membership, an
applicant must be authorized under
federal or state law to become a member
of, purchase stock in, do business with,
and maintain deposits in, the Bank to
which the applicant has applied for
membership. Prior to amendment by
HERA, section 4(a)(1) provided that any
building and loan association, savings
and loan association, cooperative bank,
homestead association, insurance
company, savings bank, or federally
insured depository institution
(including credit unions) was eligible to
become a Bank member. Thus, until
HERA was enacted a CDFI could not
become a member of a Bank unless it
also was a federally insured depository
institution, such as a community
development bank, thrift or credit
union. As of September 30, 2008, 125
such depository institution CDFIs had
become members of the Bank System.
Section 1206 of HERA amended section
4(a)(1) to make all CDFIs that are
certified by the CDFI Fund of the US
Department of the Treasury under the
Community Development Banking and
Financial Institutions Act of 1994 (CDFI
Act) eligible to become members of a
Bank. See 12 U.S.C. 1424(a)(1) (as
amended). Thus, loan funds, venture
capital funds and state-chartered credit
unions without federal deposit
insurance are now eligible for Bank
membership provided they are certified
by the CDFI Fund and have the
authority under state law to do those
things necessary to become a member,
i.e., to buy Bank stock, borrow and
pledge collateral. The proposed rule
would apply only to those newly
eligible institutions. CDFIs that also are
eligible for membership because they
are federally insured depository
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institutions would continue to follow
the existing rules relating to
membership for depository institutions.

All institutions that are eligible for
membership under section 4(a)(1) also
must comply with certain additional
criteria specified in section 4(a)(1) and
(2) in order to be approved for
membership. Specifically, under section
4(a)(1), as amended by HERA, an
applicant must demonstrate that it: (a) Is
duly organized under state or federal
law; (b) either is subject to inspection
and regulation under banking or similar
laws or is certified as a CDFI under the
CDFI Act; and (c) makes such home
mortgage loans as are long-term loans.
In addition, under section 4(a)(2), an
insured depository institution applicant
must: (a) Have at least 10 percent of its
total assets in residential mortgage loans
(unless it qualifies as a “‘community
financial institution”) 1; (b) be in sound
financial condition such that a Bank
may safely make advances to it; (c) have
a character of management that is
consistent with sound and economical
home financing; and (d) have a home-
financing policy that is consistent with
sound and economical home financing.
12 U.S.C. 1424(a)(1), (2).

The existing Membership Regulation
expands on those statutory requirements
and further establishes a review and
approval process for applications for
membership in a Bank. See 12 CFR
925.2, 925.3. Any institution seeking
membership in a Bank is required to
submit an application to the Bank for
approval.2 The Membership Regulation
also includes separate provisions
governing the admission of depository
institutions and insurance companies,
respectively, recognizing that each type
of institution operates under a different
business model and a different
regulatory structure. The proposed rule
would follow a similar approach for
CDFIs, and would establish separate
provisions for CDFI applicants,
recognizing that they too operate in a
different environment and under a
different regulatory structure. The
proposed rule would delineate the
documentation and other information

1A “community financial institution” is a
depository institution that is insured by the Federal
Deposit Insurance Corporation and has average total
assets of $1 billion or less. 12 U.S.C. 1422(10) (as
amended). This proposed rulemaking does not
affect the terms under which a “community
financial institution” may become a member of a
Bank.

2 See 12 CFR 925.2(a). Generally speaking, an
institution is eligible to become a member only of
the Bank of the district in which its principal place
of business is located. An institution is deemed to
be located in the state in which it maintains its
home office, established as such in conformity with
the laws under which the institution is organized.
See 12 CFR 925.18.

that a CDFI applicant must submit to a
Bank as part of a membership
application, as well as the standards
that a CDFI applicant must meet in
order to be deemed to have satisfied the
various statutory and regulatory
requirements for membership.3

Once a Bank has approved a CDFI for
membership, the CDFI must purchase
the required amount of Bank stock in
order to complete the process of
becoming a member of the Bank. See 12
U.S.C. 1426. The specific amount of
stock that any new member, including
a CDFI, must purchase is set out in each
Bank’s capital structure plan, and will
vary from Bank to Bank.4 Typically, an
institution must purchase a certain
amount of stock in order to become a
member, and may be required to
purchase additional stock in order to
borrow from the Bank or to obtain other
services from the Bank. In addition to
purchasing stock, any member,
including a CDFI, that wishes to borrow
from its Bank must pledge certain types
of collateral to secure its repayment
obligation, and must otherwise
demonstrate to the Bank that it is
creditworthy. Under the Bank Act, a
member may pledge only the following
types of collateral for an advance: (a)
Fully disbursed, whole first mortgages
on improved residential property not
more than 90 days delinquent, or
securities representing a whole interest
in such mortgages; (b) securities issued,
insured or guaranteed by the U.S.
Government or any agency thereof; (c)
cash or deposits of a Bank; (d) other real
estate-related collateral acceptable to the
Bank, provided its value is readily
ascertainable and the Bank can perfect
its interest; and (e) for institutions that
qualify as “‘community financial
institutions,” secured loans for small
business, agriculture or community
development activities, or securities
representing a whole interest in such
secured loans. See 12 U.S.C. 1430(a)(3)
(as amended). Each Bank sets its own
lending and collateral policies, which
may vary from Bank to Bank and which
will apply to all borrowing members of
that Bank.

3 Although the proposed rule includes provisions
relating to the financial condition of a CDFI
applicant, those provisions are threshold
requirements for admission to membership. As is
the case with respect to all other members, a Bank
will typically conduct a more thorough analysis of
a CDFT’s financial condition and the adequacy of its
collateral when determining whether to make
advances to such members.

4Because the Chicago Bank has not yet
implemented its capital structure plan, any CDFI
that becomes a member of that Bank must purchase
stock in the amount specified by 12 CFR 1263.20
of the proposed rule, which carries over the
provisions from 12 CFR 925.20 of the existing rules.

Under the Bank Act and FHFA
regulations, all members also must
comply with certain community
investment and first-time homebuyer
lending standards in order to maintain
access to long-term advances. See 12
U.S.C. 1430(g)(2); 12 CFR part 944. As
discussed below, FHFA believes that
any CDFI that becomes a member of a
Bank should be able to satisfy the
current community support
requirements and therefore is not
proposing to establish community
support requirements unique to CDFIs,
but welcomes comment on whether
certain CDFIs may have difficulties in
complying with the current
requirements that would warrant
establishing separate community
support standards for CDFIs.

B. CDFIs

CDFTIs are private nonprofit and for-
profit financial institutions providing
financial services dedicated to economic
development and community
revitalization in underserved markets.
The CDFIs comprise diverse
institutional structures and business
lines. The four categories of institutions
eligible for CDFI certification and CDFI
Fund financial support are: (1) Federally
regulated insured depository
institutions and holding companies
(bank CDFIs); (2) credit unions, whether
federally or state chartered; (3)
community development loan funds,
which are unregulated institutions
specializing in financing of housing,
businesses or community facilities that
provide health care, childcare,
educational, cultural or social services;
and (4) community development
venture capital funds, which are
unregulated institutions that provide
equity and debt-with-equity-features to
small and medium-sized businesses in
distressed communities.

The CDFIs serve as intermediary
financial institutions that promote
economic growth and stability in low-
and-moderate-income communities. A
large number are not-for-profit
community development organizations
with a long history of providing lending
and services to low-and-moderate-
income communities. They provide a
unique range of financial products and
services, such as mortgage financing for
low-income and first-time homebuyers;
homeowner or homebuyer counseling;
financing for not-for-profit affordable
housing developers; flexible
underwriting and risk capital for needed
community facilities; financial literacy
training; technical assistance; and
commercial loans and investments to
assist small start-up businesses in low-
income areas. Some CDFIs provide
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community facilities such as child care
centers alongside affordable housing.

Frequently, CDFIs serve communities
that are underserved by conventional
financial institutions and may offer
products and services that are not
available from conventional financial
institutions. Their lending and
community support activities are thus
consistent with the Banks’ housing
mission. By stabilizing the communities
in a Bank’s District, CDFIs can provide
added value to that Bank as well as its
members.

There is no single source of
information covering all CDFIs, but
reports from the CDFI Fund and other
organizations provide a picture of the
industry. A 2007 study by Abt
Associates,? which included both
certified and uncertified CDFIs,
estimated that there were as many as
1,122 CDFIs throughout the country in
2005. The CDFI Fund reported that
there were 804 certified CDFIs as of
March 1, 2008. Loan funds, most of
which are nonprofit organizations,
accounted for 68 percent of the certified
CDFIs. Eighteen percent of certified
CDFIs were credit unions, 10 percent
were banks or holding companies, and
3.5 percent were community venture
funds.

CDFTs are generally small in asset
size. The CDFI Fund reported that the
average asset size for certified CDFIs
was $32 million for depository
institutions and $22.5 million for non-
depository institutions.” Despite the
typical CDFT’s relatively small asset
size, studies demonstrate meaningful
impact to low-and-moderate income
communities by these intermediaries.
The CDFIs provide diverse financial
services and other benefits to urban,
rural and Native communities. A 2003—
2005 trend analysis by the CDFI Fund 8
reported that its sample of CDFIs
financed over 90,000 units of housing,

5 See Abt Associates, Assessment of Community
Development Financial Institutions Fund (CDFI)
Training Program, Training Program & CDFI
Certification, August 17, 2007 (p.2). This estimate
is based on a list of CDFIs that either were included
in one of the CDFI Fund’s databases or had received
a CDFI Data Project (CDP) survey in the past three
years.

6 Community Development Financial Institutions
Fund, “Overview. CDFI Fund Director’s
presentation before the National Interagency
Community Reinvestment Conference.” San
Francisco: Federal Reserve Bank of San Francisco,
April 1, 2008.

7 Community Development Financial Institutions
Fund, “Overview.” Presented April 1, 2008.

8 Community Development Financial Institutions
Fund, Three Year Trend Analysis of Community
Investment Impact System Institutional Level
Report Data FY 2003-2005. US Department of the
Treasury. December 2007. The report includes data
for 2003 from 223 CDFlIs, for 2004 from 236 CDFIs
and for 2005 from 173 CDFIs.

80,000 of which were affordable
housing units. This group of CDFIs also
provided financing and counseling for
over 12,000 first-time homebuyers over
this period. The Opportunity Finance
Network, a trade association of 160
CDFI members, reports that over the
past 20 years, its members financed over
533,394 housing units.? Given the credit
conditions across the country, demand
for CDFI products and services is
expected to increase. In a recent survey
conducted by the Opportunity Finance
Network, CDFI respondents reported an
increase in demand for their products as
a result of the declining availability of
bank credit.1© However, one common
problem facing non-depository CDFlIs is
that they do not have access to long-
term funding, limiting their ability to
provide housing finance to their
communities.

The CDFI Fund of the U.S. Treasury
was created to promote economic
revitalization and community
development through investment in and
financial and technical assistance to
CDFIs. See 12 U.S.C. 4701(b). The CDFI
Fund promotes these purposes through
several programs, including the CDFI
Program, the New Markets Tax Credit
Program, the Bank Enterprise Award
Program and Native Initiatives. See 12
U.S.C. 4701 et seq.; 12 CFR part 1805;
http://www.cdfifund.gov.

An institution must apply to the CDFI
Fund in order to receive awards under
its programs. See 12 U.S.C. 4704; 12
CFR 1805.200. To receive a CDFI award,
an institution must be certified by the
CDFI Fund as a qualifying CDFI under
the CDFI Act. An institution may apply
for CDFI certification at any time. If an
organization is already certified as a
CDFI, the CDFI Fund may require as a
condition for receiving an award, that a
CDFI submit a Certification of Material
Events form attesting that there has been
no occurrence that affects the
organization’s strategic direction,
mission or business operation and,
thereby, its status as a CDFI. An
applicant for CDFI certification must
meet each of the following general
requirements in order to be certified as
a CDFI:

(i) Is a legal entity at the time of
certification application;

(ii) Has a primary mission of
promoting community development;

(iii) Is a financing entity;

9 Opportunity Finance Network, Overview: About
Opportunity Finance Network. See http://
www.opportunityfinance.net/about/about.aspx.
Accessed on December 15, 2008.

10 Opportunity Finance Network, Findings from
the Third Quarter 2008 CDFI Market Conditions
Survey, October 2008.

(iv) Principally serves an
economically distressed area, low-
income population, or other population
that lacks access to financing (known as
an eligible “‘target market’’);

(v) Provides technical assistance,
training or other development services
in conjunction with its financing
activities;

(vi) Is accountable to its target market
through representation on its board or
other means; and

(vii) Is a non-governmental entity that
is not controlled by one or more
governmental entities (Tribal
governments excluded).

See 12 U.S.C. 4702(5); 12 CFR
1805.201.

The CDFI certification eligibility
requirements are more fully elaborated
in the CDFI program regulations. See 12
CFR 1805.201. The CDFI Fund is not a
regulator of CDFIs, and does not
evaluate their safety and soundness
during either the certification or awards
application processes at the level that
would be conducted by a financial
safety and soundness regulator. The
CDFI Fund regulations further state that
a CDFI certification does not constitute
an opinion by the CDFI Fund as to the
financial viability of the certified CDFI
or that the CDFI will be selected to
receive an award from the CDFI Fund.
See 12 CFR 1805.201(a). Thus, receipt of
a certification or award alone does not
indicate that a CDFI is financially
sound, but only that it meets the
certification or award eligibility criteria.

C. HERA Section 1201

Section 1201 of HERA requires the
FHFA Director to consider the
differences between the Banks and the
Enterprises in rulemakings that affect
the Banks with respect to the Banks’
cooperative ownership structure,
mission of providing liquidity to
members, affordable housing and
community development mission,
capital structure and joint and several
liability. See 12 U.S.C. 4513(f). In
preparing the proposed rule, the
Director considered these factors and
determined that the rule is appropriate,
particularly because the proposed
amendments would implement
statutory provisions of the Bank Act that
apply only to the Banks. See 12 U.S.C.
1424(a). Nonetheless, FHFA requests
comments about whether these factors
should result in a revision of the
proposed amendment as it relates to the
Banks.
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II. Analysis of Proposed Rule

A. Relocation of Membership Regulation
to Part 1263

The proposed rule would relocate the
Membership Regulation in its entirety
from part 925 of the FHFB regulations
to part 1263 of the FHFA regulations.
The proposed rule also would amend
certain provisions of the relocated
Membership Regulation to allow CDFIs
to become Bank members. Although
those amendments are not evident from
the regulatory text of the proposed rule
because the provisions are being
relocated in their entirety, any material
revisions to the regulatory text are
discussed in this preamble.

B. Scope of the Proposed Regulation

As noted previously, approximately
125 depository institutions that also are
CDFIs have already become members of
a Bank by virtue of their status as
federally insured depository
institutions. Under the terms of this
proposed rule, any such institutions that
seek to become members of a Bank in
the future would be required to follow
the existing membership regulations
and procedures applicable for insured
depository institutions. The
amendments embodied in this proposed
rule are intended to apply only to those
types of CDFIs that were not eligible for
membership prior to the passage of
HERA, such as loan funds, venture
capital funds and credit unions with
state or private insurance.

C. Definitions

Consistent with the scope of the
proposed regulation, FHFA is proposing
to amend the definitions section of the
Membership Regulation by revising
existing definitions and adding new
definitions to reflect the statutory
changes related to CDFI members. Thus,
section 1263.1 of the proposed rule
defines “‘community development
financial institution” and “CDFI” to
include any institution that is certified
as a CDFI by the CDFI Fund of the U.S.
Department of the Treasury, other than
a bank or savings association that is
insured under the Federal Deposit
Insurance Act (12 U.S.C. 1811 et seq.) or
a credit union that is insured under the
Federal Credit Union Act (12 U.S.C.
1751 et seq.). Because federally insured
depository institutions and credit
unions already are eligible for
membership under the pre-HERA law,
the definition of CDFI excludes those
institutions. The proposal also defines
“CDFI credit union” as a state chartered
credit union that has been certified by
the CDFI Fund and does not have
federal deposit insurance. The CDFI

credit unions are the only types of
depository institution that are affected
by the HERA CDFI amendments and, for
reasons stated below, those entities will
be evaluated for financial condition
under the same provisions that
currently apply to state chartered credit
unions that are currently eligible for
membership because they are insured
by the National Credit Union
Administration (NCUA).

The proposed rule also adds or revises
several other definitions in order to
accommodate the admission of CDFIs to
Bank membership. Those defined terms
are “‘appropriate regulator,” “CDFI
Fund,” “gross revenues,” “operating
expenses,” “‘restricted assets,” “total
assets,” and “unrestricted cash and cash
equivalents.” The proposal would revise
the existing definition of “‘appropriate
regulator”” to add CDFI credit unions to
the list of financial institutions included
within the current rule. As noted
previously, FHFA is proposing to
subject CDFI credit unions to the same
financial condition provisions that
apply to state chartered credit unions
that are insured by the NCUA, and these
definitions are consistent with that
approach. Most of the other new
definitions relate to terms that are used
elsewhere in the proposal to measure
the financial condition and performance
of those CDFIs that are not subject to
state or federal regulation. Generally
speaking, these financial definitions are
intended to reflect the terms used in the
financial performance standards
employed by the CDFI Fund or by third-
party auditors experienced in assessing
the financial performance of the CDFIs.
FHFA requests comments on whether
the proposed definitions are appropriate
in the context of assessing the financial
condition of CDFI applicants.

Apart from those new or revised
definitions, the proposed rule carries
over into part 1263 all of the existing
definitions from the Membership
Regulation, some of which include
minor clarifying or technical changes.

D. Application Process

Subpart B of the current Membership
Regulation includes several
provisions—§§ 925.2 to 925.5—relating
to the process for the submission and
consideration of applications for
membership. The proposed rule would
relocate all of those provisions without
substantive change to proposed
§§1263.2, 1263.3, 1263.4, and 1263.5,
respectively. The proposed rule would
make minor changes to certain of those
provisions, none of which are intended
to change the substance of those
provisions.

E. Eligibility Requirements

Subpart C of the current Membership
Regulation includes 13 provisions
relating principally to the eligibility
requirements for membership and how
they are to be applied to the various
types of institutions that may become
members of a Bank. Some of these
regulatory provisions are readily
applicable to CDFIs in the same manner
as other financial institutions, but others
require some adaptation to reflect the
unique characteristics of CDFIs. The
proposed rule would amend certain of
these provisions to address the statutory
changes that have allowed CDFIs to
become members. In proposing these
amendments, FHFA has sought to
develop regulatory standards that
recognize the unique characteristics of
CDFIs and the valuable contribution
they make to their communities, while
remaining sufficiently rigorous to
comply with the statutory requirements.

General eligibility requirements.
Section 4(a)(1) of the Bank Act requires
that all applicants for Bank membership
meet certain requirements for
membership. These requirements are
currently listed in § 925.6(a) of the
Membership Regulation and are being
retained in the proposed rule at
proposed § 1263.6(a). With respect to
proposed § 1263.6(a), the only change to
the existing regulatory text would be to
add “community development financial
institution” to the list of entities eligible
for membership. As discussed above,
that term has been defined to exclude
federally insured depository institutions
and credit unions, because such
institutions are already authorized to
become Bank members.

Section 4(a)(2) of the Bank Act further
requires any “insured depository
institution” applicant to have at least 10
percent of its assets in residential
mortgage loans, be in sound financial
condition, and have sound management
and home financing policy. 12 U.S.C.
1424(a)(2). The term ‘“insured
depository institution” is defined in the
Bank Act to include any federally-
insured bank, savings association or
credit union, and thus does not include
the newly-eligible CDF1Is or insurance
companies. See 12 U.S.C. 1422(9).
Nonetheless, the Bank Act does not
preclude FHFA from applying these
concepts to other types of applicants,
based on its authority to ensure that the
Banks operate in a safe and sound
manner and carry out their public
policy missions. Indeed, FHFA’s
predecessor agency, FHFB, exercised
that authority to require all applicants
without federal deposit insurance, i.e.,
insurance companies, to have mortgage-



22852

Federal Register/Vol. 74, No. 93/Friday, May 15, 2009/Proposed Rules

related assets that reflect a commitment
to housing finance. 12 CFR 925.6(c); See
58 FR 43522 (Aug. 17, 1993). FHFB
reasoned that such an approach treated
all applicants in an equitable and
consistent manner, and was consistent
with the housing finance mission of the
Banks. See id. at 43531-43533. FHFA
believes that rationale can apply as well
to the newly eligible CDFI applicants,
and thus is proposing to require such
CDFI applicants to have mortgage
related assets that reflect a commitment
to housing finance. FHFA expects that
the Banks will assess the commitment to
housing finance requirements in light of
the unique community development
focus of the business of CDFIs. Because
the language of the current regulation
already applies to any applicant that is
not an insured depository institution, no
amendment to proposed § 1263.6(c) is
necessary to affect this change.

In a similar manner, the proposed rule
would require the newly eligible CDFI
applicants to satisfy requirements
relating to financial condition, character
of management and home financing
policy. When FHFB extended those
provisions to insurance companies, it
reasoned that they were sufficiently
important to concepts of safety and
soundness and the housing finance
mission to warrant doing so. See 58 FR
at 43533. FHFA believes that the same
rationale should apply to the newly
eligible category of CDFI applicants.
Thus, the proposed rule would retain
the provisions within Subpart C, which
would be amended as necessary to
implement the CDFI provisions of
HERA. The amendments to particular
provisions within Subpart C are
discussed separately below.

Duly organized requirement. Section
4(a)(1)(A) of the Bank Act requires that
an applicant for membership be duly
organized under the laws of any state or
of the United States. 12 U.S.C.
1424(a)(1)(A). Section 1263.7 of the
proposed rule would amend the current
language of § 925.7, which implements
this provision, to provide that a newly
eligible CDFT applicant shall be deemed
to be duly organized if it is incorporated
under state law. The current regulation
allows an applicant to satisfy this
provision if it is chartered as one of
several types of depository institutions
or as an insurance company. Because
most CDFIs will not have such a charter,
FHFA believes that being incorporated
under state law is sufficient to
demonstrate that a CDFI meets this
requirement of the statute.

Inspection and regulation
requirement. Section 4(a)(1)(B) of the
Bank Act generally requires an
applicant for membership to be subject

to inspection and regulation under state
or federal banking or similar laws. In the
case of a CDFI, the statute imposes an
alternative requirement, which is that
the applicant be certified by the CDFI
Fund. See 12 U.S.C. 1424(a)(1)(B).
Accordingly, newly-eligible CDFI
applicants are not required to meet the
inspection and regulation requirement
and, therefore, there is no need to
amend the existing regulatory language,
which would be carried over into
proposed § 1263.8. As discussed earlier,
the requirement that a CDFI applicant
be certified by the CDFI Fund in order
to be eligible for membership is
addressed by the definition of “CDFI” in
proposed § 1263.1. The proposed rule,
however, does make certain clarifying
revisions to the existing regulation text
of proposed § 1263.8, which are not
intended to alter the substance of the
provision.

Long-term mortgage loans
requirement. Section 4(a)(1)(C) of the
Bank Act requires that an applicant for
membership make long-term home
mortgage loans. 12 U.S.C. 1424(a)(1)(C).
“Long-term” is defined in § 925.1 to
include loans with a term to maturity of
five years or greater. 12 CFR 925.1.
“Home mortgage loan” is defined in
§925.1 to include, among other things,
first mortgages on one-to-four family or
multifamily property, and mortgage
pass-through securities backed by such
mortgages. See id. Section 925.9 of the
Membership Regulation, which
implements these provisions, provides
that an applicant is deemed to meet this
requirement if, based on the applicant’s
most recent regulatory financial report
filed with its appropriate regulator, the
applicant originates or purchases long-
term home mortgage loans. 12 CFR
925.9. Some newly-eligible CDFI
applicants, such as loan funds and
venture capital funds, do not file
regulatory financial reports.
Accordingly, proposed § 1263.9 would
amend the existing language to provide
that a Bank shall determine whether a
CDFTI applicant meets the ‘““‘makes long-
term home mortgage loans” requirement
based on other documentation provided
to the Bank, and contemplates that a
Bank can decide what level of
documentation can best allow it to
determine whether a particular type of
CDFI satisfies this requirement.

Financial condition requirements.
The current Membership Regulation
includes two separate provisions
relating to the financial condition of
applicants for membership. Section
925.11 relates to depository institutions
(which includes federally insured state
chartered credit unions), while § 925.16
relates to insurance companies. The

proposed rule would relocate those
provisions to proposed §§1263.11 and
1263.16, respectively, and would amend
both of them to incorporate language
relating to CDFI applicants.

In proposed §1263.11, FHFA would
require CDFI credit unions to comply
with the same financial condition
requirements that currently apply to
state chartered credit unions that are
insured by the NCUA.11 All credit
unions chartered by a particular state
operate under the same state laws and
regulations. All are subject to oversight
by the same state regulatory agency and
would have the same financial reporting
and examination requirements at the
state level. Thus, for this category of
CDFI, FHFA believes that it is most
appropriate for the Banks to evaluate
financial condition under the same
regulatory provisions that apply to all
other credit union and depository
institution applicants. Those provisions
are set out in proposed § 1263.11(a) and
(b) and require the Banks to evaluate the
financial condition of the applicants
based on information in the regulatory
financial reports they file with their
applicable regulators, their audited
financial statements, and the
examination reports prepared by their
regulators. The key distinction for CDFI
credit unions is that they are not subject
to oversight by the NCUA and
consequently do not file financial
regulatory reports with the NCUA.
Nonetheless, the CDFI credit unions
should file comparable reports with
their appropriate state regulator, and
FHFA believes that those documents
can be used by the Banks to assess the
financial condition of the CDFI credit
unions, applying the same criteria as in
the existing regulations. To the extent
that any state chartered credit unions
without NCUA insurance may not in
fact file regulatory financial reports with
their state regulator that are comparable
to those filed by NCUA-regulated credit
unions, or are not required to have
audited financial statements or submit
to regulatory examinations, FHFA
requests comments on what other
documentation such entities would
prepare that would provide the Banks
with comparable information about
their financial condition.

To bring the CDFI credit unions
within the scope of the current financial
condition requirements for depository
institutions, the proposed rule would
amend the existing regulatory text in
two locations. The first amendment

11 As of December 31, 2008, 955 credit unions
were members of the Bank System. Of that number,
476 are state chartered and 479 are federal credit
unions.
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would revise proposed § 1263.11(a) to
list the types of depository institutions
that are subject to its provisions and to
include CDFI credit unions within that
list. The second amendment would add
a new provision, proposed
§1263.11(b)(3)(iii), which would require
all CDFI credit unions to meet certain
performance trend criteria. Under the
current regulation, the only depository
institutions that must satisfy those
criteria are institutions with a composite
examination rating of “2”” or “3”.
Because the CDFI credit unions are not
subject to oversight by the NCUA and
because the Banks may be less familiar
with state examination ratings, FHFA
believes that it is prudent to require all
such CDFI credit unions to demonstrate
that their earnings, nonperforming
assets, and allowance for loan and lease
losses are consistent with the existing
performance criteria. Apart from those
amendments, proposed § 1263.11 would
retain all of the language from the
existing § 925.11. FHFA requests
comments on whether the application of
these standards is appropriate for CDFI
credit unions and whether the nature or
extent of oversight and examination by
a state regulator differs in any manner
that would require any of the provisions
in this section to be modified. For
example, the current rule requires the
submission of quarterly regulatory
financial reports and information from a
regulatory examination report. To the
extent that any state chartered CDFI
credit unions might not have quarterly
reports, financial statements audited by
a certified public accountant or
regulatory examination reports, FHFA
seeks information on the types of
financial condition statements and
regulatory reports that such entities do
submit and what types of examination
and rating are provided by the state
regulators.

For all other CDFIs, such as CDFI loan
funds and venture capital funds, FHFA
is proposing new financial condition
requirements. These requirements
would be incorporated into the existing
provisions relating to insurance
companies, set out in proposed
§1263.16(b). Institutions in this
category of CDFIs are not subject to the
same degree of state or federal oversight
as are depository institutions and
insurance companies. Thus, they may
not be able to provide the Banks with
documentation similar to examination
reports or periodic regulatory financial
reports to aid the Banks in assessing
their financial condition. Although
these CDFIs will have been certified by
the CDFI Fund, that process does not
include an assessment of the CDFI’s

financial condition. Moreover, the type
and extent of available financial
documentation will differ for the
various categories of CDFIs. Although
some CDFI loan funds and venture
capital funds may be able to obtain
private ratings that would be analogous
to those relating to depository
institutions, those are not routinely
generated. Because of those differences,
FHFA is proposing to establish separate
financial documentation requirements
and approval standards for assessing the
financial condition of this category of
CDFIs, which are intended to be
analogous to those applicable to other
applicants, while taking into account
the unique characteristics of CDFIs.

The structure of proposed
§1263.16(b) would generally parallel
that used for depository institutions,
i.e., the regulation would identify the
types of financial documents that a
Bank must review in assessing a CDFI’s
financial condition and would establish
standards for determining whether an
applicant’s financial condition is
sufficiently sound to admit it to Bank
membership. Those amendments are
described below.

Section 1263.16(b)(1) of the proposed
rule would specify two categories of
financial documents that a Bank must
obtain and review when assessing a
CDFT’s financial condition, and would
authorize a Bank to request any
additional documents that it deems
necessary to assessing the financial
condition of the CDFI applicant. The
first category of documentation relates
to financial statements, and requires the
submission of an independent audit that
has been conducted within the prior
year by a certified public accounting
firm, in accordance with generally
accepted auditing standards (GAAS), as
well as more recent quarterly financial
statements, if those are available. An
applicant also must submit financial
statements for the two years prior to the
most recent audited financial statement.
At a minimum, all such financial
statements must include income and
expense statements, statements of
activities, statements of financial
position, and statements of cash flows.
The financial statements for the most
recent year also must include detailed
disclosures or schedules relating to the
affiliates of the CDFI applicant regarding
the financial position of each affiliate,
their lines of business, and the
relationship between the affiliates and
the applicant CDFI.

FHFA believes that the use of a
GAAS-consistent audited financial
statement is a uniform and reliable
means by which an applicant can
demonstrate to a Bank that it is in sound

financial condition, particularly in the
absence of the regulatory financial and
examination reports that the Banks
typically consider in evaluating other
depository institutions and insurance
companies for membership.
Nonetheless, FHFA requests comments
on whether there might be alternatives
to GAAS-compliant audited financial
statements that would allow a Bank to
assess accurately the financial condition
of a CDFT applicant. If certain CDFIs do
not typically obtain audited financial
statements, FHFA might consider
allowing the Banks to use alternative
financial statements, but asks that any
persons recommending such
alternatives provide detailed
information about the quality of such
alternatives and the frequency at which
they would be prepared. Examples of
such alternatives might include
financial statements that, while not
prepared by a certified public
accounting firm, would be substantially
similar to audited financial statements,
or financial statements prepared by a
CDFI that have some other means of
assuring that they accurately present its
financial condition. FHFA will consider
allowing the use of such alternative
financial statements in the final rule if
it can be reasonably assured that the
Banks can rely on them to determine
that the CDFI applicant is in sound
financial condition.

Section 1263.16(b)(1)(ii) and (iii) of
the proposed rule further requires a
CDFI applicant to provide the Bank with
a copy of the certification it has received
from the CDFI Fund, as well as any
other financial information concerning
its financial condition that is requested
by the Bank. With respect to the issue
of certification, each CDFI applicant
generally must provide a certification
issued by the CDFI Fund no more than
three years prior to the date of the
CDFT’s application for Bank
membership. If an applicant’s CDFI
certification does not meet that
requirement, the applicant must submit
to the Bank a written statement that
there have been no material events or
occurrences since the date of
certification that would adversely affect
its strategic direction, mission, or
business operations, and thereby its
status as a CDFIL.

Section 1263.16(b)(2) of the proposed
rule sets out minimum financial
condition standards that a CDFI must
meet in order to become a member of a
Bank. Those standards relate to net
assets, earnings, loan loss reserves, and
liquidity, and are described below.

Net asset ratio. The proposed rule
would require that a CDFI applicant
have a ratio of net assets to total assets
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of at least 20 percent, which is intended
to address the capital adequacy of the
CDFI. For purposes of this provision,
“net assets” is to be calculated as the
residual value of assets (including
restricted assets) over liabilities and is
to be based on information derived from
the applicant’s most recent financial
statements.

FHFA is proposing this approach
because it understands that the
inclusion of restricted assets within net
assets is consistent with the approach
used by the CDFI Fund and others in the
CDFI industry, as well as with the
accounting standards for nonprofit
entities. Restricted assets typically
appear on CDFI balance sheets when
donor or government funds are
specifically designated as capital, and
are thereby “restricted” as to their
possible uses. When used in this
manner, the capital may be classified as
restricted, but it is nonetheless available
to absorb any losses. For example, the
CDFI Fund commonly awards funding
for loan loss reserves, which may serve
to lower a CDFI’s borrowing costs.
FHFA requests comment on the
inclusion of restricted assets in the net
asset ratio, and on the proposed use of
a minimum net asset ratio of 20 percent
for membership eligibility.

Earnings. The proposed rule would
require a CDFI applicant to demonstrate
that it has some earnings capacity. Thus,
an applicant must show that it has
generated a positive net income for any
two of the three most recent years. For
purposes of this provision, net income
would be defined as gross revenues less
total expenses, based on information
derived from the applicant’s most recent
financial statements. In the definitions
section of the regulation, the proposal
defines “‘gross revenues’’ to mean total
revenues received from all sources,
including earnings from operations,
grants and other donor contributions.
This requirement is adapted from the
earnings requirement for insured
depository institutions in the current
regulation, which requires that the
applicant’s adjusted net income be
positive in four of the six most recent
calendar quarters. Because CDFIs may
not typically file quarterly regulatory
reports, and generally obtain an audit of
their financial statements only once a
year, FHFA proposes to require that
earnings be positive in two of the three
most recent years, rather than four of the
six most recent calendar quarters. FHFA
requests comment on the
appropriateness of this measure of
earnings and on the proposed minimum
eligibility standard.

Loan loss reserves. The proposed rule
would require that an applicant’s ratio

of loan loss reserves to loans and leases
90 or more days delinquent, including
loans sold with full recourse, be not less
than 30 percent. The information to
determine compliance with this
provision should be derived from the
applicant’s most recent financial
statements. Loan loss reserves, which
help the CDFIs self-insure against
losses, are defined within this provision
to mean a specified balance sheet
account that reflects the amount
reserved for loans expected to be
uncollectible. The proposed rule is
intended to provide a flexible and
relative standard, to acknowledge the
CDFIs’ mission and loan origination
practices while also requiring a buffer to
protect the organization’s continued
solvency and ongoing operation. The 30
percent threshold is half of the
requirement that would apply to
depository institution applicants. FHFA
is proposing to allow the lower ratio in
recognition of a historically lower
delinquency rate among CDFI-originated
loans, which have performed equal to or
better than prime loans. As noted, the
CDFIs’ fundamental mission is to
stabilize communities. Most CDFIs hold
the loans they make and, consequently,
the risk in portfolio. These two
conditions prompt the use of careful
underwriting, intensive homeowner and
financial counseling, and subsidies to
assure borrower affordability. CDFIs
have the ability to modify a loan in
response to a borrower’s adverse life
event, thus preventing a foreclosure.
Given these unique circumstances,
lower loan loss reserves would permit
more capital to go to borrowers.
However, given current housing market
conditions, FHFA requests comment on
the appropriateness of the proposed
loan loss reserve measure, the rationale
for the different standard for CDFIs, or
whether there are any alternative
standards that might also serve this
purpose.

Liquidity ratio. The proposed rule
would require that an applicant’s
operating liquidity ratio be no less than
1.0 for the current year, i.e., the year
during which a CDFI applies for
membership, as well as in at least one
of the two years preceding the current
year. The operating liquidity ratio is to
include in the numerator unrestricted
cash and cash equivalents and in the
denominator the average quarterly
operating expense for the four most
recent quarters. FHFA believes that this
operating liquidity ratio provides a
measure of funds available to pay
expenses and creditors by requiring a
CDFT to have sufficient liquidity to
cover average operating expenses for

one quarter. FHFA requests comment on
the appropriateness of the proposed
requirement for operating liquidity.

Self-Sufficiency or Sustainability
Ratio. The self-sufficiency or
sustainability ratio is a measure used to
evaluate the extent to which a CDFI can
cover its expenses from earned revenue
and, by inference, the CDFI’s
independence from grants and loans.
The ratio is computed as earned revenue
divided by total expenses. Full self-
sufficiency is achieved when a CDFI
achieves a ratio of 1.0 (100 percent) or
greater. However, self-sufficiency ratios
are affected by the type of services and
grant programs operated by the CDFI. In
some cases, the self-sufficiency ratio
may not adequately portray the financial
condition of the CDFI, and too stringent
a ratio could countermand the service
delivery requirements for certification
by the CDFI Fund. See 12 U.S.C.
4701(b). The proposed rule does not
include a requirement for the self-
sufficiency ratio, but FHFA seeks
comment on whether to include a
standard for the self-sufficiency ratio as
part of the minimum financial condition
standards for CDFI members and, if so,
what the threshold standard should
be.12

CDFI Bank Holding Companies. FHFA
understands that there are some bank
holding companies that are certified as
CDFTIs, but it is not including that
category of institution in the proposed
rule. Any bank holding company would,
by definition, control a federally insured
commercial bank, which is eligible for
Bank membership in its own right.
Given that authority, FHFA believes that
the appropriate vehicle for Bank
membership for such enterprises is
through the existing process for insured
depository institutions. Nonetheless,
FHFA requests comment on whether it
should include in the final rule
additional provisions relating to bank
holding company membership based on
CDFI status. To the extent that any
commenters address this issue, FHFA
also asks that they provide information
about specific holding companies that
operate as CDFTIs, their relationships to
their depository institution subsidiaries,
and how membership via the CDFI

12 By way of reference, between 2003 and 2005,
the sustainability ratio for CDFI loan funds averaged
around 65 percent; the median was 63 percent.
Venture capital funds, which have a different
business line, had a sustainability ratio of 68
percent. Credit unions principally dedicated to
lending would be expected to consistently have
ratios in excess of 100 percent. See Approaches to
CDFI Sustainability: Report prepared by the Aspen
Institute Economic Opportunities Program, for the
Department of the Treasury, Community
Development Financial Institutions Fund, July
2008.
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provisions would provide benefits not
available as a result of the depository
institution becoming a member.

Character of Management. The
current § 925.12 requires that an
applicant’s character of management be
consistent with sound and economical
home financing. To meet the existing
requirement, an applicant must provide
the Bank with a certification that it has
not, since the applicant’s most recent
regulatory examination report, been
subject to any enforcement actions,
criminal, civil or administrative
proceedings, or criminal, civil or
administrative monetary liabilities,
lawsuits or judgments.

The proposed rule would amend the
existing provision by replacing the
reference to “applicant” with a listing of
the types of entities to which proposed
§1263.12(a) would apply. The list
would include the institutions currently
covered by this provision, i.e.,
depository institutions and insurance
companies, and also would add CDFI
credit unions to that category. As noted
previously, because state chartered
credit unions that are insured by NCUA
must comply with this provision, FHFA
believes that those provisions should
apply as well to state chartered credit
unions that qualify as CDFI credit union
applicants.

Because certain of the newly-eligible
CDFIs, such as loan funds and venture
capital funds, are not regulated and,
therefore, do not undergo regulatory
examinations and are not subject to
enforcement actions, the proposed rule
would amend proposed § 1263.12(b) to
require such applicants to provide to the
Bank the same certification, except for
enforcement actions, with respect to the
past three years. In light of the fact that
these CDFIs are not subject to CAMELS-
type ratings produced by the banking
regulators, which evaluate an
institution’s management, FHFA
requests comment on whether there are
any other means by which a Bank can
assess the character of a CDFI
applicant’s management.

Home Financing Policy. Under the
current Membership Regulation,
applicants with a ““Satisfactory” or
better Community Reinvestment Act
(CRA) rating are deemed to meet the
requirement that their home financing
policy is consistent with sound and
economical home financing. Section
1263.13(b) of the proposed rule would
retain the existing requirement that
applicants not subject to the CRA—such
as CDFI applicants—must provide a
written justification, acceptable to the
Bank, explaining how and why their
home financing policy is consistent

with the Bank System’s housing finance
mission.

Rebuttable Presumptions. Section
925.17 of the Membership Regulation
allows presumptions of compliance or
noncompliance with certain
membership eligibility requirements to
be rebutted, upon meeting certain
requirements set forth in that regulation.
The proposed rule would amend the
regulatory language to enable newly-
eligible CDFI applicants to rebut
presumptive noncompliance with such
membership eligibility requirements, in
the same manner as other applicants
may do under the current regulations.

Accordingly, the proposed rule would
extend the existing rebuttal provisions
relating to presumptive noncompliance
with the financial condition and
character of management requirements
to CDFI applicants. Such applicants
could rebut those presumptions by
submitting a written justification
providing substantial evidence,
acceptable to the Bank, demonstrating
that their financial condition and
character of management are both
consistent with the standards for
approval as members.

Proposed § 1263.17(e)(2) would
provide that if a CDFI applicant or any
of its directors or senior officers has
been the subject of any criminal, civil or
administrative proceedings reflecting
upon creditworthiness, business
judgment, or moral turpitude in the past
three years, the applicant must provide
a written analysis indicating that the
proceedings will not likely have a
significantly deleterious effect on the
applicant’s operations. The written
analysis must address the severity of the
charges, and any mitigating action taken
by the applicant or its directors or
senior officers.

Proposed § 1263.17(e)(3) would
provide that if there are any known
potential criminal, civil or
administrative monetary liabilities,
material pending lawsuits, or
unsatisfied judgments against the CDFI
applicant or any of its directors or
senior officers in the past three years
that are significant to the applicant’s
operations, the applicant must provide
a written analysis acceptable to the
Bank indicating that the liabilities,
lawsuits or judgments will not likely
cause the applicant to fall below its
applicable net asset ratio set forth in
proposed § 1263.16(b)(2)(i). The written
analysis shall state the likelihood of the
applicant or its directors or senior
officers prevailing, and the financial
consequences if the applicant or its
directors or senior officers do not
prevail.

F. Subpart D—Stock Purchase
Requirements

The proposed rule would make
various technical changes to the stock
purchase requirements currently set
forth in various provisions of Subpart D.
At present, the minimum stock
purchase requirements specified in
§925.20(a) are based on statutory
provisions that cease to apply to a Bank
once it has converted its capital
structure to the form required by the
Gramm-Leach-Bliley Act (GLB Act).
Because all but one of the Banks has
completed its capital conversion,
proposed § 1263.20 is being amended to
add language to indicate that the
minimum stock purchase requirement
for a member shall be the minimums
specified in each Bank’s capital
structure plan. For members of the Bank
that has not converted, the stock
purchase requirement shall continue to
be as specified in the Membership
Regulation. The proposed rule also
makes some conforming changes to
proposed §§1263.21 and 1263.22, both
of which relate to distinctions based on
conversion to the GLB Act capital
structure.

G. Other Subparts

The proposed rule makes no
substantive changes in any of the
remaining subparts of the Membership
Regulation. In Subpart H, relating to the
reacquisition of membership, the
proposed rule would delete language
from the current § 925.30(b) relating to
institutions that withdrew from
membership prior to December 31,
1997, as the passage of time has
rendered that language moot.

H. Community Support Amendment—
Part 944

Section 10(g)(1) of the Bank Act
requires FHFA to establish standards of
community investment or service for
members of the Banks to maintain
continued access to long-term Bank
advances, taking into account factors
such as a member’s performance under
the CRA and the member’s record of
lending to first-time homebuyers. See 12
U.S.C. 1430(g)(1), (2). The FHFB
regulation setting forth such
“community support” standards is at 12
CFR part 944. Under these provisions, a
Bank member that is subject to the CRA
is deemed to meet the CRA standard if
its most recent CRA evaluation is
“outstanding” or “‘satisfactory.” See 12
CFR 944.3(b)(1). A member also is
presumed to meet the first-time
homebuyer lending standard if its CRA
evaluation is “outstanding” and there
are no public comments or other
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information to the contrary. 12 CFR
944.3(c). Members that are not subject to
the CRA, such as credit unions and
insurance companies, are only required
to meet the first-time homebuyer
lending standard. Id. Because the newly
eligible CDFIs are not subject to the
CRA, they would only be subject to the
first-time homebuyer lending standard.
Section 944.3(c)(1) includes a non-
exclusive list of eligible activities that
meet the first-time homebuyer lending
standard, such as: having an established
record of lending to first-time
homebuyers; providing homeownership
counseling programs for first-time
homebuyers; providing or participating
in marketing plans and related outreach
programs targeted to first-time
homebuyers; and providing technical
assistance or financial support to
organizations that assist first-time
homebuyers. See id. at 944.3(c)(1).

FHFA believes that a CDFI should be
able to comply with these requirements,
even if it is not subject to the CRA and
may have limited experience in lending
to first-time homebuyers. Nonetheless,
FHFA requests comments on whether it
is appropriate to apply the current
requirements to CDFIs or whether it
would be appropriate to adopt an
alternative community support standard
for CDFIs that recognizes their unique
mission and business practices while
still complying with this statutory
requirement.

I. Community Financial Institution
Amendments

Apart from the amendments
authorizing certified CDFIs to become
Bank members, HERA included certain
other amendments relating to
“community development activities.”
Section 1211 of HERA amended the
Bank Act to broaden the circumstances
under which “community financial
institutions’ (CFI), which are FDIC-
insured members with average total
assets of $1 billion or less, may obtain
advances. Specifically, HERA allowed
CFIs to obtain long-term advances for
the purpose of funding “community
development activities” and further
allowed CFIs to pledge secured loans for
“community development activities” as
collateral for their advances. Because a
CFI must be an institution with FDIC
insurance, it does not appear that any of
the newly eligible CDFIs, all of which
would lack FDIC insurance, would be
eligible to take advantage of these
amendments to the advances and
collateral provisions of the Bank Act.
Nonetheless, the Finance Agency
requests comments on whether there is
any basis in the legislative history to
HERA or otherwise on which it could

reasonably rely to construe the new CFI
provisions as applying to CDFIs as well
as CFIs.

III. Paperwork Reduction Act

The information collection contained
in the current Membership Regulation,
entitled “Members of the Banks,” has
been assigned control number 2590—
0003 by the Office of Management and
Budget (OMB). The proposed rule, if
adopted as a final rule, would not
substantively or materially modify the
approved information collection.
Consequently, FHFA has not submitted
any information to OMB for review
under the Paperwork Reduction Act of
1995. 44 U.S.C. 3501, et seq.

IV. Regulatory Flexibility Act

The proposed rule, if adopted as a
final rule, will apply only to the Banks,
which do not come within the meaning
of “small entities,”” as defined in the
Regulatory Flexibility Act (RFA). See 5
U.S.C. 601(6). Therefore, in accordance
with section 605(b) of the RFA, 5 U.S.C.
605(b), the General Counsel of FHFA
hereby certifies that the proposed rule,
if promulgated as a final rule, will not
have a significant economic impact on
a substantial number of small entities.

List of Subjects in 12 CFR Parts 925 and
1263

Federal home loan banks, Reporting
and recordkeeping requirements.

For the reasons stated in the
preamble, FHFA proposes to amend
chapters IX and XII of title 12 of the
Code of Federal Regulations as follows:

CHAPTER IX—FEDERAL HOUSING
FINANCE BOARD

PART 925—MEMBERS OF THE BANKS

1. Transfer 12 CFR part 925 from
chapter IX, subchapter D, to chapter XII,
subchapter D and redesignate as 12 CFR
part 1263.

2. Newly redesignated part 1263 is
revised to read as follows:

PART 1263—MEMBERS OF THE
BANKS

Subpart A—Definitions

Sec.
1263.1 Definitions.

Subpart B—Membership Application
Process

1263.2 Membership application
requirements.

1263.3 Decision on application.

1263.4 Automatic membership.

1263.5 Appeals.

Subpart C—Eligibility Requirements

1263.6 General eligibility requirements.
1263.7 Duly organized requirement.

1263.8 Subject to inspection and regulation
requirement.

1263.9 Makes long-term home mortgage
loans requirement.

1263.10 Ten percent requirement for certain
insured depository institution
applicants.

1263.11 Financial condition requirement
for depository institutions and CDFI
credit unions.

1263.12 Character of management
requirement.

1263.13 Home financing policy
requirement.

1263.14 De novo insured depository
institution applicants.

1263.15 Recent merger or acquisition
applicants.

1263.16 Financial condition requirement
for insurance company and certain CDFI
applicants.

1263.17 Rebuttable presumptions.

1263.18 Determination of appropriate Bank
district for membership.

Subpart D—Stock Requirements

1263.19
1263.20
1263.21
1263.22
1263.23

Par value and price of stock.
Stock purchase.

Issuance and form of stock.
Adjustments in stock holdings.
Excess stock.

Subpart E—Consolidations Involving
Members

1263.24 Consolidations involving members.

Subpart F—Withdrawal and Removal From

Membership

1263.26 Voluntary withdrawal from
membership.

1263.27 Involuntary termination of
membership.

Subpart G—Orderly Liquidation of
Advances and Redemption of Stock

1263.29 Disposition of claims.

Subpart H—Reacquisition of Membership
1263.30 Readmission to membership.

Subpart I—Bank Access to Information
1263.31 Reports and examinations.

Subpart J—Membership Insignia
1263.32 Official membership insignia.

Authority: 12 U.S.C. 1422, 1423, 1424,
1426, 1430, 1442, 4511, 4513.

Subpart A—Definitions

§1263.1 Definitions.

For purposes of this part:

Adjusted net income means net
income, excluding extraordinary items
such as income received from, or
expense incurred in, sales of securities
or fixed assets, reported on a regulatory
financial report.

Aggregate unpaid loan principal
means the aggregate unpaid principal of
a subscriber’s or member’s home
mortgage loans, home-purchase
contracts and similar obligations.

Allowance for loan and lease losses
means a specified balance-sheet account
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held to fund potential losses on loans or
leases, that is reported on a regulatory
financial report.

Appropriate regulator means:

(1) In the case of an insured
depository institution or CDFI credit
union, the Federal Deposit Insurance
Corporation, Board of Governors of the
Federal Reserve System, National Credit
Union Administration, Office of the
Comptroller of the Currency, Office of
Thrift Supervision, or appropriate state
regulator that has regulatory authority
over, or is empowered to institute
enforcement action against, the
institution, as applicable, and

(2) In the case of an insurance
company, an appropriate state regulator
accredited by the National Association
of Insurance Commissioners.

Bank Act means the Federal Home
Loan Bank Act, as amended (12 U.S.C.
1421 through 1449).

CDFI credit union means a state
chartered credit union that has been
certified as a CDFI by the CDFI Fund
and that does not have federal share
insurance.

CDFI Fund means the Community
Development Financial Institutions
Fund established under section 104(a)
of the Community Development
Banking and Financial Institutions Act
0f 1994 (12 U.S.C. 4701 et seq.).

CFI asset cap means $1 billion, as
adjusted annually by FHFA, beginning
in 2009, to reflect any percentage
increase in the preceding year’s
Consumer Price Index (CPI) for all urban
consumers, as published by the U.S.
Department of Labor.

Class A stock means capital stock
issued by a Bank, including subclasses,
that has the characteristics specified in
section 6(a)(4)(A)(i) of the Bank Act (12
U.S.C. 1426(a)(4)(A)(i)) and applicable
FHFA regulations.

Class B stock means capital stock
issued by a Bank, including subclasses,
that has the characteristics specified in
section 6(a)(4)(A)(ii) of the Bank Act (12
U.S.C. 1426(a)(4)(A)(ii)) and applicable
FHFA regulations.

Combination business or farm
property means real property for which
the total appraised value is attributable
to residential, and business or farm
uses.

Community development financial
Iinstitution or CDFI means an institution
that is certified as a community
development financial institution by the
CDFI Fund under the Community
Development Banking and Financial
Institutions Act of 1994 (12 U.S.C. 4701
et seq.), other than a bank or savings
association insured under the Federal
Deposit Insurance Act (12 U.S.C. 1811 et
seq.) or a credit union insured under the

Federal Credit Union Act (12 U.S.C.
1751 et seq.).

Community financial institution or
CFI means an institution:

(1) The deposits of which are insured
under the Federal Deposit Insurance Act
(12 U.S.C. 1811 et seq.); and

(2) The total assets of which, as of the
date of a particular transaction, are less
than the CFI asset cap, with total assets
being calculated as an average of total
assets over three years, with such
average being based on the institution’s
regulatory financial reports filed with its
appropriate regulator for the most recent
calendar quarter and the immediately
preceding 11 calendar quarters.

Composite regulatory examination
rating means a composite rating
assigned to an institution following the
guidelines of the Uniform Financial
Institutions Rating System (issued by
the Federal Financial Institutions
Examination Council), including a
CAMELS rating or other similar rating,
contained in a written regulatory
examination report.

Consolidation includes a
consolidation, a merger, or a purchase of
all of the assets and assumption of all
of the liabilities of an entity by another
entity.

Director means the Director of FHFA
or his or her designee.

Dwelling unit means a single room or
a unified combination of rooms
designed for residential use.

Enforcement action means any
written notice, directive, order or
agreement initiated by an applicant for
Bank membership or by its appropriate
regulator to address any operational,
financial, managerial or other
deficiencies of the applicant identified
by such regulator, but does not include
a board of directors resolution adopted
by the applicant in response to
examination weaknesses identified by
such regulator.

Funded residential construction loan
means the portion of a loan secured by
real property made to finance the on-site
construction of dwelling units on one-
to-four family property or multifamily
property disbursed to the borrower.

Gross revenues means, in the case of
a CDFT applicant, total revenues
received from all sources, including
grants and other donor contributions
and earnings from operations.

Home mortgage loan means:

(1) A loan, whether or not fully
amortizing, or an interest in such a loan,
which is secured by a mortgage, deed of
trust, or other security agreement that
creates a first lien on one of the
following interests in property:

(i) One-to-four family property or
multifamily property, in fee simple;

(ii) A leasehold on one-to-four family
property or multifamily property under
a lease of not less than 99 years that is
renewable, or under a lease having a
period of not less than 50 years to run
from the date the mortgage was
executed; or

(ii1) Combination business or farm
property where at least 50 percent of the
total appraised value of the combined
property is attributable to the residential
portion of the property or, in the case
of any community financial institution,
combination business or farm property,
on which is located a permanent
structure actually used as a residence
(other than for temporary or seasonal
housing), where the residence
constitutes an integral part of the
property; or

(2) A mortgage pass-through security
that represents an undivided ownership
interest in:

(i) Long-term loans, provided that, at
the time of issuance of the security, all
of the loans meet the requirements of
paragraph (1) of this definition; or

(ii) A security that represents an
undivided ownership interest in long-
term loans, provided that, at the time of
issuance of the security, all of the loans
meet the requirements of paragraph (1)
of this definition.

Insured depository institution means
an insured depository institution as
defined in section 2(9) of the Bank Act,
as amended (12 U.S.C. 1422(9)).

Long-term means a term to maturity of
five years or greater.

Manufactured housing means a
manufactured home as defined in
section 603(6) of the Manufactured
Home Construction and Safety
Standards Act of 1974, as amended (42
U.S.C. 5402(6)).

Multifamily property means:

(1) Real property that is solely
residential and includes five or more
dwelling units;

(2) Real property that includes five or
more dwelling units combined with
commercial units, provided that the
property is primarily residential; or

(3) Nursing homes, dormitories, or
homes for the elderly.

Nonperforming loans and leases
means the sum of the following,
reported on a regulatory financial
report:

(1) Loans and leases that have been
past due for 90 days (60 days in the case
of credit union applicants) or longer but
are still accruing;

(2) Loans and leases on a nonaccrual
basis; and

(3) Restructured loans and leases (not
already reported as nonperforming).

Nonresidential real property means
real property that is not used for
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residential purposes, including business
or industrial property, hotels, motels,
churches, hospitals, educational and
charitable institution buildings or
facilities, clubs, lodges, association
buildings, golf courses, recreational
facilities, farm property not containing a
dwelling unit, or similar types of
property.

One-to-four family property means:

(1) Real property that is solely
residential, including one-to-four family
dwelling units or more than four family
dwelling units if each dwelling unit is
separated from the other dwelling units
by dividing walls that extend from
ground to roof, such as row houses,
townhouses or similar types of property;

(2) Manufactured housing if
applicable state law defines the
purchase or holding of manufactured
housing as the purchase or holding of
real property;

(3) Individual condominium dwelling
units or interests in individual
cooperative housing dwelling units that
are part of a condominium or
cooperative building without regard to
the number of total dwelling units
therein; or

(4) Real property which includes one-
to-four family dwelling units combined
with commercial units, provided the
property is primarily residential.

Operating expenses means, in the
case of a CDFI applicant, expenses for
business operations, including, but not
limited to, staff salaries and benefits,
professional fees, interest, loan loss
provision, and depreciation, contained
in the applicant’s audited financial
statements.

Other real estate owned means all
other real estate owned (i.e., foreclosed
and repossessed real estate), reported on
a regulatory financial report, and does
not include direct and indirect
investments in real estate ventures.

Regulatory examination report means
a written report of examination
prepared by the applicant’s appropriate
regulator, containing, in the case of
insured depository institution
applicants, a composite rating assigned
to the institution following the
guidelines of the Uniform Financial
Institutions Rating System, including a
CAMELS rating or other similar rating.

Regulatory financial report means a
financial report that an applicant is
required to file with its appropriate
regulator on a specific periodic basis,
including the quarterly call report for
commercial banks, thrift financial report
for savings associations, quarterly or
semi-annual call report for credit
unions, the National Association of
Insurance Commissioners’ annual or
quarterly report for insurance

companies, or other similar report,
including such report maintained by the
appropriate regulator on a computer on-
line database.

Residential mortgage loan means any
one of the following types of loans,
whether or not fully amortizing:

(1) Home mortgage loans;

(2) Funded residential construction
loans;

(3) Loans secured by manufactured
housing whether or not defined by state
law as secured by an interest in real
property;

(4) Loans secured by junior liens on
one-to-four family property or
multifamily property;

(5) Mortgage pass-through securities
representing an undivided ownership
interest in:

(i) Loans that meet the requirements
of paragraphs (1) through (4) of this
definition at the time of issuance of the
security;

(ii) Securities representing an
undivided ownership interest in loans,
provided that, at the time of issuance of
the security, all of the loans meet the
requirements of paragraphs (1) through
(4) of this definition; or

(iii) Mortgage debt securities as
defined in paragraph (6) of this
definition;

(6) Mortgage debt securities secured
by:

(i) Loans, provided that, at the time of
issuance of the security, substantially all
of the loans meet the requirements of
paragraphs (1) through (4) of this
definition;

(ii) Securities that meet the
requirements of paragraph (5) of this
definition; or

(iii) Securities secured by assets,
provided that, at the time of issuance of
the security, all of the assets meet the
requirements of paragraphs (1) through
(5) of this definition;

(7) Home mortgage loans secured by
a leasehold interest, as defined in
paragraph (1)(ii) of the definition of
“home mortgage loan,” except that the
period of the lease term may be for any
duration; or

(8) Loans that finance properties or
activities that, if made by a member,
would satisfy the statutory requirements
for the CIP established under section
10(i) of the Bank Act (12 U.S.C. 1430(i)),
or the regulatory requirements
established for any CICA program.

Restricted assets means both
permanently restricted assets and
temporarily restricted assets, as those
terms are used in Financial Accounting
Standard No. 117, or any successor
publication.

Total assets means the total assets
reported on a regulatory financial report

or, in the case of a CDFI applicant, the
total assets contained in the applicant’s
audited financial statements.

Unrestricted cash and cash
equivalents means, in the case of a CDFI
applicant, cash and highly liquid assets
that can be easily converted into cash
that are not restricted in a manner that
prevents their use in paying expenses,
as contained in the applicant’s audited
financial statements.

Subpart B—Membership Application
Process

§1263.2 Membership application
requirements.

(a) Application. An applicant for
membership in a Bank shall submit to
that Bank an application that satisfies
the requirements of this part. The
application shall include a written
resolution or certification duly adopted
by the applicant’s board of directors, or
by an individual with authority to act
on behalf of the applicant’s board of
directors, of the following:

(1) Applicant review. Applicant has
reviewed the requirements of this part
and, as required by this part, has
provided to the best of applicant’s
knowledge the most recent, accurate
and complete information available; and

(2) Duty to supplement. Applicant
will promptly supplement the
application with any relevant
information that comes to applicant’s
attention prior to the Bank’s decision on
whether to approve or deny the
application, and if the Bank’s decision
is appealed pursuant to § 1263.5, prior
to resolution of any appeal by FHFA.

(b) Digest. The Bank shall prepare a
written digest for each applicant stating
whether or not the applicant meets each
of the requirements in §§ 1263.6 to
1263.18, the Bank’s findings and the
reasons therefor.

(c) File. The Bank shall maintain a
membership file for each applicant for
at least three years after the Bank
decides whether to approve or deny
membership or, in the case of an appeal
to FHFA, for three years after the
resolution of the appeal. The
membership file shall contain at a
minimum:

(1) Digest. The digest required by
paragraph (b) of this section.

(2) Required documents. All
documents required by §§ 1263.6 to
1263.18, including those documents
required to establish or rebut a
presumption under this part, shall be
described in and attached to the digest.
The Bank may retain in the file only the
relevant portions of the regulatory
financial reports required by this part. If
an applicant’s appropriate regulator
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requires return or destruction of a
regulatory examination report, the date
that the report is returned or destroyed
shall be noted in the file.

(3) Additional documents. Any
additional document submitted by the
applicant, or otherwise obtained or
generated by the Bank, concerning the
applicant.

(4) Decision resolution. The decision
resolution described in § 1263.3(b).

§1263.3 Decision on application.

(a) Authority. FHFA hereby authorizes
the Banks to approve or deny all
applications for membership, subject to
the requirements of this part. The
authority to approve membership
applications may be exercised only by a
committee of the Bank’s board of
directors, the Bank president, or a senior
officer who reports directly to the Bank
president, other than an officer with
responsibility for business development.

(b) Decision resolution. For each
applicant, the Bank shall prepare a
written resolution duly adopted by the
Bank’s board of directors, by a
committee of the board of directors, or
by an officer with delegated authority to
approve membership applications. The
decision resolution shall state:

(1) That the statements in the digest
are accurate to the best of the Bank’s
knowledge, and are based on a diligent
and comprehensive review of all
available information identified in the
digest; and

(2) The Bank’s decision and the
reasons therefor. Decisions to approve
an application should state specifically
that: the applicant is authorized under
the laws of the United States and the
laws of the appropriate state to become
a member of, purchase stock in, do
business with, and maintain deposits in,
the Bank to which the applicant has
applied; and the applicant meets all of
the membership eligibility criteria of the
Bank Act and this part.

(c) Action on applications. The Bank
shall act on an application within 60
calendar days of the date the Bank
deems the application to be complete.
An application is “complete” when a
Bank has obtained all the information
required by this part, and any other
information the Bank deems necessary,
to process the application. If an
application that was deemed complete
subsequently is deemed incomplete
because the Bank determines during the
review process that additional
information is necessary to process the
application, the Bank may stop the 60-
day clock until the application again is
deemed complete, and then resume the
clock where it left off. The Bank shall
notify an applicant in writing when its

application is deemed by the Bank to be
complete, and shall maintain a copy of
such letter in the applicant’s
membership file. The Bank shall notify
an applicant if the 60-day clock is
stopped, and when the clock is
resumed, and shall maintain a written
record of such notifications in the
applicant’s membership file. Within
three business days of a Bank’s decision
on an application, the Bank shall
provide the applicant and FHFA with a
copy of the Bank’s decision resolution.

§1263.4 Automatic membership.

(a) Automatic membership for certain
charter conversions. An insured
depository institution member that
converts from one charter type to
another automatically shall become a
member of the Bank of which the
converting institution was a member on
the effective date of such conversion,
provided that the converting institution
continues to be an insured depository
institution and the assets of the
institution immediately before and
immediately after the conversion are not
materially different. In such case, all
relationships existing between the
member and the Bank at the time of
such conversion may continue.

(b) Automatic membership for
transfers. Any member whose
membership is transferred pursuant to
§1263.18(d) automatically shall become
a member of the Bank to which it
transfers.

(c) Automatic membership, in the
Bank’s discretion, for certain
consolidations. (1) If a member
institution (or institutions) and a
nonmember institution are consolidated
and the consolidated institution has its
principal place of business in a state in
the same Bank district as the
disappearing institution (or
institutions), and the consolidated
institution will operate under the
charter of the nonmember institution,
on the effective date of the
consolidation, the consolidated
institution may, in the discretion of the
Bank of which the disappearing
institution (or institutions) was a
member immediately prior to the
effective date of the consolidation,
automatically become a member of such
Bank upon the purchase of the
minimum amount of Bank stock
required for membership in that Bank as
required by § 1263.20, provided that:

(i) 90 percent or more of the total
assets of the consolidated institution are
derived from the total assets of the
disappearing member institution (or
institutions); and

(ii) The consolidated institution
provides written notice to such Bank,

within 60 calendar days after the
effective date of the consolidation, that
it desires to be a member of the Bank.

(2) The provisions of § 1263.24(b)(4)(i)
shall apply, and upon approval of
automatic membership by the Bank, the
provisions of § 1263.24(c) and (d) shall
apply.

§1263.5 Appeals.

(a) Appeals by applicants—(1) Filing
procedure. Within 90 calendar days of
the date of a Bank’s decision to deny an
application for membership, the
applicant may file a written appeal of
the decision with FHFA.

(2) Documents. The applicant’s appeal
shall be addressed to the Deputy
Director for Federal Home Loan Bank
Regulation, Federal Housing Finance
Agency, 1625 Eye Street, NW.,
Washington, DC 20006, with a copy to
the Bank, and shall include the
following documents:

(i) Bank’s decision resolution. A copy
of the Bank’s decision resolution; and

(ii) Basis for appeal. A statement of
the basis for the appeal by the applicant
with sufficient facts, information,
analysis and explanation to rebut any
applicable presumptions and otherwise
support the applicant’s position.

(b) Record for appeal—(1) Copy of
membership file. Upon receiving a copy
of an appeal, the Bank whose action has
been appealed (appellee Bank) shall
provide FHFA with a copy of the
applicant’s complete membership file.
Until FHFA resolves the appeal, the
appellee Bank shall supplement the
materials provided to FHFA as any new
materials are received.

(2) Additional information. FHFA
may request additional information or
further supporting arguments from the
appellant, the appellee Bank or any
other party that FHFA deems
appropriate.

(c) Deciding appeals. FHFA shall
consider the record for appeal described
in paragraph (b) of this section and shall
resolve the appeal based on the
requirements of the Bank Act and this
part within 90 calendar days of the date
the appeal is filed with FHFA. In
deciding the appeal, FHFA shall apply
the presumptions in this part, unless the
appellant or appellee Bank presents
evidence to rebut a presumption as
provided in § 1263.17.

Subpart C—Eligibility Requirements

§1263.6 General eligibility requirements.
(a) Requirements. Any building and
loan association, savings and loan
association, cooperative bank,
homestead association, insurance
company, savings bank, community
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development financial institution, or
insured depository institution, upon
application satisfying all of the
requirements of the Bank Act and this
part, shall be eligible to become a
member of a Bank if:

(1) It is duly organized under the laws
of any State or of the United States;

(2) It is subject to inspection and
regulation under the banking laws, or
under similar laws, of any State or of the
United States;

(3) It makes long-term home mortgage
loans;

(4) Its financial condition is such that
advances may be safely made to it;

(5) The character of its management is
consistent with sound and economical
home financing; and

(6) Its home financing policy is
consistent with sound and economical
home financing.

(b) Additional eligibility requirement
for insured depository institutions other
than community financial institutions.
In order to be eligible to become a
member of a Bank, an insured
depository institution applicant other
than a community financial institution
also must have at least 10 percent of its
total assets in residential mortgage
loans.

(c) Additional eligibility requirement
for applicants that are not insured
depository institutions. In order to be
eligible to become a member of a Bank,
an applicant that is not an insured
depository institution also must have
mortgage-related assets that reflect a
commitment to housing finance, as
determined by the Bank in its
discretion.

(d) Ineligibility. Except as otherwise
provided in this part, if an applicant
does not satisfy the requirements of this
part, the applicant is ineligible for
membership.

§1263.7 Duly organized requirement.

An applicant shall be deemed to be
duly organized, as required by section
4(a)(1)(A) of the Bank Act (12 U.S.C.
1424(a)(1)(A)) and §1263.6(a)(1) of this
part, if it is chartered by a state or
federal agency as a building and loan
association, savings and loan
association, cooperative bank,
homestead association, insurance
company, savings bank, or insured
depository institution, or in the case of
a CDFI applicant, is incorporated under
state law.

§1263.8 Subject to inspection and
regulation requirement.

An applicant shall be deemed to be
subject to inspection and regulation, as
required by section 4(a)(1)(B) of the
Bank Act (12 U.S.C. 1424 (a)(1)(B)) and

§1263.6(a)(2) of this part, if, in the case
of an insured depository institution or
insurance company applicant, it is
subject to inspection and regulation by
its appropriate regulator.

§1263.9 Makes long-term home mortgage
loans requirement.

An applicant shall be deemed to make
long-term home mortgage loans, as
required by section 4(a)(1)(C) of the
Bank Act (12 U.S.C. 1424(a)(1)(C)) and
§1263.6(a)(3) of this part if, based on
the applicant’s most recent regulatory
financial report filed with its
appropriate regulator, or other
documentation provided to the Bank in
the case of a CDFI applicant that does
not file such reports, the applicant
originates or purchases long-term home
mortgage loans.

§1263.10 Ten percent requirement for
certain insured depository institution
applicants.

An insured depository institution
applicant that is subject to the 10
percent requirement of section
4(a)(2)(A) of the Bank Act (12 U.S.C.
1424(a)(2)(A)) and § 1263.6(b) of this
part shall be deemed to be in
compliance with such requirement if,
based on the applicant’s most recent
regulatory financial report filed with its
appropriate regulator, the applicant has
at least 10 percent of its total assets in
residential mortgage loans, except that
any assets used to secure mortgage debt
securities as described in paragraph (6)
of the definition of “‘residential
mortgage loan” set forth in § 1263.1
shall not be used to meet this
requirement.

§1263.11 Financial condition requirement
for depository institutions and CDFI credit
unions.

(a) Review requirement. In
determining whether a building and
loan association, savings and loan
association, cooperative bank,
homestead association, savings bank,
insured depository institution, or CDFI
credit union has complied with the
financial condition requirement of
section 4(a)(2)(B) of the Bank Act (12
U.S.C. 1424(a)(2)(B)) and § 1263.6(a)(4)
of this part, the Bank shall obtain as a
part of the membership application and

review each of the following documents:

(1) Regulatory financial reports. The
regulatory financial reports filed by the
applicant with its appropriate regulator
for the last six calendar quarters and
three year-ends preceding the date the
Bank receives the application;

(2) Financial statement. In order of
preference: the most recent independent
audit of the applicant conducted in
accordance with generally accepted

auditing standards by a certified public
accounting firm which submits a report
on the applicant; the most recent
independent audit of the applicant’s
parent holding company conducted in
accordance with generally accepted
auditing standards by a certified public
accounting firm which submits a report
on the consolidated holding company
but not on the applicant separately; the
most recent directors’ examination of
the applicant conducted in accordance
with generally accepted auditing
standards by a certified public
accounting firm; the most recent
directors’ examination of the applicant
performed by other external auditors;
the most recent review of the applicant’s
financial statements by external
auditors; the most recent compilation of
the applicant’s financial statements by
external auditors; or the most recent
audit of other procedures of the
applicant;

(3) Regulatory examination report.
The applicant’s most recent available
regulatory examination report prepared
by its appropriate regulator, a summary
prepared by the Bank of the applicant’s
strengths and weaknesses as cited in the
regulatory examination report, and a
summary prepared by the Bank or
applicant of actions taken by the
applicant to respond to examination
weaknesses;

(4) Enforcement actions. A
description prepared by the Bank or
applicant of any outstanding
enforcement actions against the
applicant, responses by the applicant,
reports as required by the enforcement
action, and verbal or written
indications, if available, from the
appropriate regulator of how the
applicant is complying with the terms of
the enforcement action; and

(5) Additional information. Any other
relevant document or information
concerning the applicant that comes to
the Bank’s attention in reviewing the
applicant’s financial condition.

(b) Standards. An applicant of the
type described in paragraph (a) of this
section shall be deemed to be in
compliance with the financial condition
requirement of section 4(a)(2)(B) of the
Bank Act (12 U.S.C. 1424(a)(2)(B)) and
§1263.6(a)(4) of this part, if:

(1) Recent composite regulatory
examination rating. The applicant has
received a composite regulatory
examination rating from its appropriate
regulator within two years preceding the
date the Bank receives the application;

(2) Capital requirement. The applicant
meets all of its minimum statutory and
regulatory capital requirements as
reported in its most recent quarter-end
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regulatory financial report filed with its
appropriate regulator; and

(3) Minimum performance standard.
(i) Except as provided in paragraph
(b)(3)(iii) of this section, the applicant’s
most recent composite regulatory
examination rating from its appropriate
regulator within the past two years was
“1;” or was “2” or ““3” and, based on the
applicant’s most recent regulatory
financial report filed with its
appropriate regulator, the applicant
satisfied all of the following
performance trend criteria:

(A) Earnings. The applicant’s adjusted
net income was positive in four of the
six most recent calendar quarters;

(B) Nonperforming assets. The
applicant’s nonperforming loans and
leases plus other real estate owned, did
not exceed 10 percent of its total loans
and leases plus other real estate owned,
in the most recent calendar quarter; and

(C) Allowance for loan and lease
losses. The applicant’s ratio of its
allowance for loan and lease losses plus
the allocated transfer risk reserve to
nonperforming loans and leases was 60
percent or greater during four of the six
most recent calendar quarters.

(ii) For applicants that are not
required to report financial data to their
appropriate regulator on a quarterly
basis, the information required in
paragraph (b)(3)(i) of this section may be
reported on a semiannual basis.

(iii) a CDFI credit union applicant
must meet the performance trend
criteria in paragraph (b)(3)(i) of this
section irrespective of its composite
regulatory examination rating.

(c) Eligible collateral not considered.
The availability of sufficient eligible
collateral to secure advances to the
applicant is presumed and shall not be
considered in determining whether an
applicant is in the financial condition
required by section 4(a)(2)(B) of the
Bank Act (12 U.S.C. 1424(a)(2)(B)) and
§ 1263.6(a)(4) of this part.

§1263.12 Character of management
requirement.

(a) General. A building and loan
association, savings and loan
association, cooperative bank,
homestead association, savings bank,
insured depository institution,
insurance company, and CDFI credit
union shall be deemed to be in
compliance with the character of
management requirement of
§1263.6(a)(5), if the applicant provides
to the Bank an unqualified written
certification duly adopted by the
applicant’s board of directors, or by an
individual with authority to act on
behalf of the applicant’s board of
directors, that:

(1) Enforcement actions. Neither the
applicant nor any of its directors or
senior officers is subject to, or operating
under, any enforcement action
instituted by its appropriate regulator;

(2) Criminal, civil or administrative
proceedings. Neither the applicant nor
any of its directors or senior officers has
been the subject of any criminal, civil or
administrative proceedings reflecting
upon creditworthiness, business
judgment, or moral turpitude since the
most recent regulatory examination
report; and

(3) Criminal, civil or administrative
monetary liabilities, lawsuits or
judgments. There are no known
potential criminal, civil or
administrative monetary liabilities,
material pending lawsuits, or
unsatisfied judgments against the
applicant or any of its directors or
senior officers since the most recent
regulatory examination report, that are
significant to the applicant’s operations.

(b) CDFTIs other than CDFI credit
unions. A CDFI applicant other than a
CDFI credit union shall be deemed to be
in compliance with the character of
management requirement of
§1263.6(a)(5), if the applicant provides
an unqualified written certification duly
adopted by the applicant’s board of
directors, or by an individual with
authority to act on behalf of the
applicant’s board of directors, that:

(1) Neither the applicant nor any of its
directors or senior officers has been the
subject of any criminal, civil or
administrative proceedings reflecting
upon creditworthiness, business
judgment, or moral turpitude in the past
three years; and

(2) There are no known potential
criminal, civil or administrative
monetary liabilities, material pending
lawsuits, or unsatisfied judgments
against the applicant or any of its
directors or senior officers arising
within the past three years that are
significant to the applicant’s operations.

§1263.13 Home financing policy
requirement.

(a) Standard. An applicant shall be
deemed to be in compliance with the
home financing policy requirement of
§1263.6(a)(6) if the applicant has
received a Community Reinvestment
Act (CRA) rating of ““‘Satisfactory” or
better on its most recent formal, or if
unavailable, informal or preliminary,
CRA performance evaluation.

(b) Written justification required. An
applicant that is not subject to the CRA
shall file as part of its application for
membership a written justification
acceptable to the Bank of how and why
the applicant’s home financing policy is

consistent with the Bank System’s
housing finance mission.

§1263.14 De novo insured depository
institution applicants.

(a) Duly organized, subject to
inspection and regulation, financial
condition and character of management
requirements. An insured depository
institution applicant whose date of
charter approval is within three years
prior to the date the Bank receives the
applicant’s application for membership
in the Bank (de novo applicant) is
deemed to meet the requirements of
§§1263.7, 1263.8, 1263.11 and 1263.12.

(b) Makes long-term home mortgage
loans requirement. A de novo applicant
shall be deemed to make long-term
home mortgage loans as required by
§ 1263.9 if it has filed as part of its
application for membership a written
justification acceptable to the Bank of
how its home financing credit policy
and lending practices will include
originating or purchasing long-term
home mortgage loans.

(c) 10 percent requirement—(1) One-
year requirement. A de novo applicant
that is subject to the 10 percent
requirement of section 4(a)(2)(A) of the
Bank Act (12 U.S.C. 1424(a)(2)(A)) and
§ 1263.6(b) of this part shall have until
one year after commencing its initial
business operations to meet the 10
percent requirement of § 1263.10.

(2) Conditional approval. A de novo
applicant shall be conditionally deemed
to be in compliance with the 10 percent
requirement of section 4(a)(2)(A) of the
Bank Act (12 U.S.C. 1424(a)(2)(A)) and
§1263.6(b) of this part. A de novo
applicant that receives such conditional
membership approval is subject to the
stock purchase requirements established
by FHFA regulation or the Bank’s
capital plan, as applicable, as well as
the FHFA regulations governing
advances to members.

(3) Approval. A de novo applicant
shall be deemed to be in compliance
with the 10 percent requirement of
section 4(a)(2)(A) of the Bank Act (12
U.S.C. 1424(a)(2)(A)) and §1263.6(b) of
this part upon receipt by the Bank from
the applicant, within one year after
commencement of the applicant’s initial
business operations, of evidence
acceptable to the Bank that the
applicant satisfies the 10 percent
requirement.

(4) Conditional approval deemed null
and void. If the requirements of
paragraph (c)(3) of this section are not
satisfied, a de novo applicant shall be
deemed to be in noncompliance with
the 10 percent requirement of section
4(a)(2)(A) of the Bank Act (12 U.S.C.
1424(a)(2)(A)) and § 1263.6(b) of this
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part, and its conditional membership
approval is deemed null and void.

(5) Treatment of outstanding
advances and Bank stock. If a de novo
applicant’s conditional membership
approval is deemed null and void
pursuant to paragraph (c)(4) of this
section, the liquidation of any
outstanding indebtedness owed by the
applicant to the Bank and redemption of
stock of such Bank shall be carried out
in accordance with §1263.29.

(d) Home financing policy
requirement—(1) Conditional approval.
A de novo applicant that has not
received its first formal, or, if
unavailable, informal or preliminary,
Community Reinvestment Act (CRA)
performance evaluation, shall be
conditionally deemed to be in
compliance with the home financing
policy requirement of section 4(a)(2)(C)
of the Bank Act (12 U.S.C. 1424(a)(2)(C))
and § 1263.6(a)(6) of this part, if the
applicant has filed as part of its
application for membership a written
justification acceptable to the Bank of
how and why its home financing credit
policy and lending practices will meet
the credit needs of its community. An
applicant that receives such conditional
membership approval is subject to the
stock purchase requirements established
by FHFA regulation or the Bank’s
capital plan, as applicable, as well as
the FHFA regulations governing
advances to members.

(2) Approval. A de novo applicant
that has been granted conditional
approval under paragraph (d)(1) of this
section shall be deemed to be in
compliance with the home financing
policy requirement of section 4(a)(2)(C)
of the Bank Act (12 U.S.C. 1424(a)(2)(C))
and § 1263.6(a)(6) of this part upon
receipt by the Bank of evidence from the
applicant that it received a CRA rating
of “Satisfactory” or better on its first
formal, or if unavailable, informal or
preliminary, CRA performance
evaluation.

(3) Conditional approval deemed null
and void. If the de novo applicant’s first
such CRA rating is ‘Needs to Improve”
or “Substantial Non-Compliance,” the
applicant shall be deemed to be in
noncompliance with the home financing
policy requirement of section 4(a)(2)(C)
of the Bank Act (12 U.S.C. 1424(a)(2)(C))
and § 1263.6(a)(6) of this part, subject to
rebuttal by the applicant under
§1263.17(f), and its conditional
membership approval is deemed null
and void.

(4) Treatment of outstanding
advances and Bank stock. If the
applicant’s conditional membership
approval is deemed null and void
pursuant to paragraph (d)(3) of this

section, the liquidation of any
outstanding indebtedness owed by the
applicant to the Bank and redemption of
stock of such Bank shall be carried out
in accordance with § 1263.29.

§1263.15 Recent merger or acquisition
applicants.

An applicant that merged with or
acquired another institution prior to the
date the Bank receives its application
for membership is subject to the
requirements of §§1263.7 to 1263.13
except as provided in this section.

(a) Financial condition requirement—
(1) Regulatory financial reports. For
purposes of § 1263.11(a)(1), an applicant
that, as a result of a merger or
acquisition preceding the date the Bank
receives its application for membership,
has not yet filed regulatory financial
reports with its appropriate regulator for
the last six calendar quarters and three
year-ends preceding such date, shall
provide any regulatory financial reports
that the applicant has filed with its
appropriate regulator.

(2) Performance trend criteria. For
purposes of § 1263.11(b)(3)(i)(A) to (C),
an applicant that, as a result of a merger
or acquisition preceding the date the
Bank receives its application for
membership, has not yet filed combined
regulatory financial reports with its
appropriate regulator for the last six
calendar quarters preceding such date,
shall provide pro forma combined
financial statements for those calendar
quarters in which actual combined
regulatory financial reports are
unavailable.

(b) Home financing policy
requirement. For purposes of § 1263.13,
an applicant that, as a result of a merger
or acquisition preceding the date the
Bank receives its application for
membership, has not received its first
formal, or if unavailable, informal or
preliminary, Community Reinvestment
Act performance evaluation, shall file as
part of its application a written
justification acceptable to the Bank of
how and why the applicant’s home
financing credit policy and lending
practices will meet the credit needs of
its community.

(c) Makes long-term home mortgage
loans requirement; 10 percent
requirement. For purposes of
determining compliance with §§1263.9
and 1263.10, a Bank may, in its
discretion, permit an applicant that, as
a result of a merger or acquisition
preceding the date the Bank receives its
application for membership, has not yet
filed a consolidated regulatory financial
report as a combined entity with its
appropriate regulator, to provide the
combined pro forma financial statement

for the combined entity filed with the
regulator that approved the merger or
acquisition.

§1263.16 Financial condition requirement
for insurance company and certain CDFI
applicants.

(a) Insurance companies. An
insurance company applicant shall be
deemed to meet the financial condition
requirement of § 1263.6(a)(4) if, based
on the information contained in the
applicant’s most recent regulatory
financial report filed with its
appropriate regulator, the applicant
meets all of its minimum statutory and
regulatory capital requirements and the
capital standards established by the
National Association of Insurance
Commissioners.

(b) CDFTIs other than CDFI credit
unions—(1) Review requirement. In
determining whether a CDFI applicant,
other than a CDFI credit union, has
complied with the financial condition
requirement of § 1263.6(a)(4), the Bank
shall obtain as a part of the membership
application and review each of the
following documents:

(i) Financial statements. An
independent audit conducted within the
prior year in accordance with generally
accepted auditing standards by a
certified public accounting firm, plus
more recent quarterly statements, if
available, and financial statements for
the two years prior to the most recent
audited financial statement. At a
minimum, all such financial statements
must include income and expense
statements, statements of activities,
statements of financial position, and
statements of cash flows. The financial
statement for the most recent year must
include separate schedules or
disclosures of the financial position of
each of the applicant’s affiliates,
descriptions of their lines of business,
detailed financial disclosures of the
relationship between the applicant and
its affiliates (such as indebtedness or
subordinate debt obligations),
disclosures of interlocking directorships
with each affiliate, and identification of
temporary and permanently restricted
funds and the requirements of these
restrictions.

(ii) CDFI Fund certification. The
certification that the applicant has
received from the CDFI Fund. If the
certification is more than three years
old, the applicant must also submit a
written statement certifying that there
have been no material events or
occurrences since the date of
certification that would adversely affect
its strategic direction, mission, or
business operations.
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(iii) Additional information. Any
other relevant document or information
concerning the financial condition of
the applicant requested by the Bank and
that is not contained in the applicant’s
financial statements.

(2) Standards. A CDFI applicant,
other than a CDFI credit union, shall be
deemed to be in compliance with the
financial condition requirement of
§1263.6(a)(4) if it meets all of the
following minimum financial standards:

(i) Net asset ratio. The applicant’s
ratio of net assets to total assets is at
least 20 percent, with net and total
assets including restricted assets, where
net assets is calculated as the residual
value of assets over liabilities and is
based on information derived from the
applicant’s most recent financial
statements;

(ii) Earnings. The applicant has
shown a positive net income for two of
the three most recent years, where net
income is calculated as gross revenues
less total expenses and is based on
information derived from the
applicant’s most recent financial
statements;

(iii) Loan loss reserves. The
applicant’s ratio of loan loss reserves to
loans and leases 90 days or more
delinquent (including loans sold with
full recourse) is at least 30 percent,
where loan loss reserves are a specified
balance sheet account that reflects the
amount reserved for loans expected to
be uncollectible and are based on
information derived from the
applicant’s most recent financial
statements;

(iv) Liquidity. The applicant has an
operating liquidity ratio of at least 1.0
for the current year, and for one or both
of the two preceding years, where the
numerator of the ratio includes
unrestricted cash and cash equivalents
and the denominator of the ratio is the
average quarterly operating expense for
the four most recent quarters.

§1263.17 Rebuttable presumptions.

(a) Rebutting presumptive
compliance. The presumption that an
applicant meeting the requirements of
§§1263.7 to 1263.16 is in compliance
with section 4(a) of the Bank Act (12
U.S.C. 1424(a)) and § 1263.6(a) and (b)
of this part, may be rebutted, and the
Bank may deny membership to the
applicant, if the Bank obtains
substantial evidence to overcome the
presumption of compliance.

(b) Rebutting presumptive
noncompliance. The presumption that
an applicant not meeting a particular
requirement of §§1263.8, 1263.11,
1263.12, 1263.13, or 1263.16 is in
noncompliance with section 4(a) of the

Bank Act (12 U.S.C. 1424(a)) and
§1263.6(a)(2), (4), (5), or (6) of this part,
may be rebutted, and the applicant shall
be deemed to meet such requirement, if
the applicable requirements in this
section are satisfied.

(c) Presumptive noncompliance by
insurance company applicant with
“subject to inspection and regulation”
requirement of § 1263.8. If an insurance
company applicant is not subject to
inspection and regulation by an
appropriate state regulator accredited by
the National Association of Insurance
Commissioners (NAIC), as required by
§1263.8, the applicant or the Bank shall
prepare a written justification that
provides substantial evidence
acceptable to the Bank that the
applicant is subject to inspection and
regulation as required by § 1263.6(a)(2),
notwithstanding the lack of NAIC
accreditation.

(d) Presumptive noncompliance with
financial condition requirements of
§§1263.11 and 1263.16—(1) Applicants
subject to § 1263.11. For applicants
subject to § 1263.11, in the case of an
applicant’s lack of a composite
regulatory examination rating within the
two-year period required by
§1263.11(b)(1), a variance from the
rating required by § 1263.11(b)(3)(i), or a
variance from a performance trend
criterion required by § 1263.11(b)(3)(i),
the applicant or the Bank shall prepare
a written justification pertaining to such
requirement that provides substantial
evidence acceptable to the Bank that the
applicant is in the financial condition
required by § 1263.6(a)(4),
notwithstanding the lack of rating or
variance.

(2) Applicants subject to § 1263.16.
For applicants subject to § 1263.16, in
the case of an insurance company
applicant’s variance from a capital
requirement or standard of § 1263.16(a)
or in the case of a CDFI applicant’s
variance from the standards of
§1263.16(b), the applicant or the Bank
shall prepare a written justification
pertaining to such requirement or
standard that provides substantial
evidence acceptable to the Bank that the
applicant is in the financial condition
required by § 1263.6(a)(4),
notwithstanding the variance.

(e) Presumptive noncompliance with
character of management requirement
of § 1263.12—(1) Enforcement actions. If
an applicant or any of its directors or
senior officers is subject to, or operating
under, any enforcement action
instituted by its appropriate regulator,
the applicant shall provide or the Bank
shall obtain:

(i) Regulator confirmation. Written or
verbal confirmation from the applicant’s

appropriate regulator that the applicant
or its directors or senior officers are in
substantial compliance with all aspects
of the enforcement action; or

(ii) Written analysis. A written
analysis acceptable to the Bank
indicating that the applicant or its
directors or senior officers are in
substantial compliance with all aspects
of the enforcement action. The written
analysis shall state each action the
applicant or its directors or senior
officers are required to take by the
enforcement action, the actions actually
taken by the applicant or its directors or
senior officers, and whether the
applicant regards this as substantial
compliance with all aspects of the
enforcement action.

(2) Criminal, civil or administrative
proceedings. If an applicant or any of its
directors or senior officers has been the
subject of any criminal, civil or
administrative proceedings reflecting
upon creditworthiness, business
judgment, or moral turpitude since the
most recent regulatory examination
report, or in the case of a CDFI
applicant, during the past three years,
the applicant shall provide or the Bank
shall obtain:

(i) Regulator confirmation. Written or
verbal confirmation from the applicant’s
appropriate regulator that the
proceedings will not likely result in
enforcement action; or

(ii) Written analysis. A written
analysis acceptable to the Bank
indicating that the proceedings will not
likely result in enforcement action, or in
the case of a CDFI applicant, that the
proceedings will not likely have a
significantly deleterious effect on the
applicant’s operations. The written
analysis shall state the severity of the
charges, and any mitigating action taken
by the applicant or its directors or
senior officers.

(3) Criminal, civil or administrative
monetary liabilities, lawsuits or
judgments. If there are any known
potential criminal, civil or
administrative monetary liabilities,
material pending lawsuits, or
unsatisfied judgments against the
applicant or any of its directors or
senior officers since the most recent
regulatory examination report, or in the
case of a CDFI applicant, occurring
within the past three years, that are
significant to the applicant’s operations,
the applicant shall provide or the Bank
shall obtain:

(i) Regulator confirmation. Written or
verbal confirmation from the applicant’s
appropriate regulator that the liabilities,
lawsuits or judgments will not likely
cause the applicant to fall below its
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applicable capital requirements set forth
in §§1263.11(b)(2) and 1263.16(a); or

(ii) Written analysis. A written
analysis acceptable to the Bank
indicating that the liabilities, lawsuits or
judgments will not likely cause the
applicant to fall below its applicable
capital requirements set forth in
§1263.11(b)(2) or §1263.16(a), or the
net asset ratio set forth in
§1263.16(b)(2)(i). The written analysis
shall state the likelihood of the
applicant or its directors or senior
officers prevailing, and the financial
consequences if the applicant or its
directors or senior officers do not
prevail.

(f) Presumptive noncompliance with
home financing policy requirements of
§§1263.13 and 1263.14(d). If an
applicant received a ““Substantial Non-
Compliance” rating on its most recent
formal, or if unavailable, informal or
preliminary, Community Reinvestment
Act (CRA) performance evaluation, or a
“Needs to Improve” CRA rating on its
most recent formal, or if unavailable,
informal or preliminary, CRA
performance evaluation and a CRA
rating of “Needs to Improve” or better
on any immediately preceding CRA
performance evaluation, the applicant
shall provide or the Bank shall obtain:

(1) Regulator confirmation. Written or
verbal confirmation from the applicant’s
appropriate regulator of the applicant’s
recent satisfactory CRA performance,
including any corrective action that
substantially improved upon the
deficiencies cited in the most recent
CRA performance evaluation(s); or

(2) Written analysis. A written
analysis acceptable to the Bank
demonstrating that the CRA rating is
unrelated to home financing, and
providing substantial evidence of how
and why the applicant’s home financing
credit policy and lending practices meet
the credit needs of its community.

§1263.18 Determination of appropriate
Bank district for membership.

(a) Eligibility. (1) An institution
eligible to become a member of a Bank
under the Bank Act and this part may
become a member only of the Bank of
the district in which the institution’s
principal place of business is located,
except as provided in paragraph (a)(2) of
this section. A member shall promptly
notify its Bank in writing whenever it
relocates its principal place of business
to another state and the Bank shall
inform FHFA in writing of any such
relocation.

(2) An institution eligible to become
a member of a Bank under the Bank Act
and this part may become a member of
the Bank of a district adjoining the

district in which the institution’s
principal place of business is located, if
demanded by convenience and then
only with the approval of FHFA.

(b) Principal place of business. Except
as otherwise designated in accordance
with this section, the principal place of
business of an institution is the state in
which the institution maintains its
home office established as such in
conformity with the laws under which
the institution is organized.

(c) Designation of principal place of
business. (1) A member or an applicant
for membership may request in writing
to the Bank in the district where the
institution maintains its home office
that a state other than the state in which
it maintains its home office be
designated as its principal place of
business. Within 90 calendar days of
receipt of such written request, the
board of directors of the Bank in the
district where the institution maintains
its home office shall designate a state
other than the state where the
institution maintains its home office as
the institution’s principal place of
business, provided all of the following
criteria are satisfied:

(i) At least 80 percent of the
institution’s accounting books, records
and ledgers are maintained, located or
held in such designated state;

(ii) A majority of meetings of the
institution’s board of directors and
constituent committees are conducted
in such designated state; and

(iii) A majority of the institution’s five
highest paid officers have their place of
employment located in such designated
state.

(2) Written notice of a designation
made pursuant to paragraph (c)(1) of
this section shall be sent to the Bank in
the district containing the designated
state, FHFA and the institution.

(3) The notice of designation made
pursuant to paragraph (c)(1) of this
section shall include the state
designated as the principal place of
business and the resulting Bank to
which membership will be transferred.

(4) If the board of directors of the
Bank in the district where the
institution maintains its home office
fails to make the designation requested
by the member or applicant pursuant to
paragraph (c)(1) of this section, then the
member or applicant may request in
writing that FHFA make the
designation.

(d) Transfer of membership. (1) No
transfer of membership from one Bank
to another Bank shall take effect until
the Banks involved reach agreement on
a method of orderly transfer.

(2) In the event that the Banks
involved fail to agree on a method of

orderly transfer, the FHFA shall
determine the conditions under which
the transfer shall take place.

(e) Effect of transfer. A transfer of
membership pursuant to this section
shall be effective for all purposes, but
shall not affect voting rights in the year
of the transfer and shall not be subject
to the provisions on termination of
membership set forth in section 6 of the
Bank Act (12 U.S.C. 1426) or §§ 1263.26
and 1263.27, nor the restriction on
reacquiring Bank membership set forth
in §1263.30.

Subpart D—Stock Requirements

§1263.19 Par value and price of stock.

The capital stock of each Bank shall
be sold at par, unless the Director has
fixed a higher price.

§1263.20 Stock purchase.

(a) Minimum stock purchase. Each
member shall purchase stock in the
Bank of which it is a member in an
amount specified by the Bank’s capital
plan, except that each member of a Bank
that has not converted to the capital
structure authorized by the GLB Act
shall purchase stock in the Bank in an
amount equal to the greater of:

(1) $500;

(2) 1 percent of the member’s
aggregate unpaid loan principal; or

(3) 5 percent of the member’s
aggregate amount of outstanding
advances.

(b) Timing of minimum stock
purchase. (1) Within 60 calendar days
after an institution is approved for
membership in a Bank, the institution
shall purchase its minimum stock
requirement as set forth in paragraph (a)
of this section.

(2) In the case of a Bank that has not
converted to the capital structure
authorized by the GLB Act, an
institution that has been approved for
membership may elect to purchase its
minimum stock requirement in
installments, provided that not less than
one-fourth of the total amount shall be
purchased within 60 calendar days of
the date of approval of membership, and
that a further sum of not less than one-
fourth of such total shall be purchased
at the end of each succeeding period of
four months from the date of approval
of membership.

(c) Commencement of membership.
An institution that has been approved
for membership shall become a member
at the time it purchases its minimum
stock requirement or the first
installment thereof pursuant to this
section.

(d) Failure to purchase minimum
stock requirement. If an institution that
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has submitted an application and been
approved for membership fails to
purchase its minimum stock
requirement or its first installment
within 60 calendar days of the date of
its approval for membership, such
approval shall be null and void and the
institution, if it wants to become a
member, shall be required to submit a
new application for membership.

(e) Reports. The Bank shall make
reports to FHFA setting forth purchases
by institutions approved for
membership of their minimum stock
requirement pursuant to this section in
accordance with the instructions
provided in the Data Reporting Manual
issued by FHFA, as amended from time
to time.

§1263.21 Issuance and form of stock.

(a) A Bank shall issue to each new
member, as of the effective date of
membership, stock in the member’s
name for the amount of stock purchased
and paid for in full.

(b) If the member purchases stock in
installments, the stock shall be issued in
installments with the appropriate
number of shares issued after each
payment is made.

(c) A Bank that has not converted to
the capital structure authorized by the
GLB Act may issue stock in certificated
or uncertificated form at the discretion
of the Bank.

(d) A Bank that has not converted to
the capital structure authorized by the
GLB Act may convert all outstanding
certificated stock to uncertificated form
at its discretion.

§1263.22 Adjustments in stock holdings.

(a) Adjustment in general. A Bank
may from time to time increase or
decrease the amount of stock any
member is required to hold.

(b)(1) Annual adjustment. A Bank
shall calculate annually, in the manner
set forth in § 1263.20(a), each member’s
required minimum holdings of stock in
the Bank in which it is a member using
calendar year-end financial data
provided by the member to the Bank,
pursuant to § 1263.31(d), and shall
notify each member of the adjustment.
The notice shall clearly state that the
Bank’s calculation of each member’s
minimum stock holdings is to be used
to determine the number of votes that
the member may cast in that year’s
election of directors and shall identify
the state within the district in which the
member will vote. A member that does
not agree with the Bank’s calculation of
the minimum stock requirement or with
the identification of its voting state may
request FHFA to review the Bank’s
determination. FHFA shall promptly

determine the member’s minimum
required holdings and its proper voting
state, which determination shall be
final.

(2) Redemption of excess shares. If, in
the case of a Bank that has not
converted to the capital structure
authorized by the GLB Act and after the
annual adjustment required by
paragraph (b)(1) of this section is made,
the amount of stock that a member is
required to hold is decreased, the Bank
may, in its discretion and upon proper
application of the member, retire such
excess stock, and the Bank shall pay for
each share upon surrender of the stock
an amount equal to the par value thereof
(except that if at any time FHFA finds
that the paid-in capital of a Bank is or
is likely to be impaired as a result of
losses in or depreciation of the assets
held, the Bank shall on the order of
FHFA withhold from the amount to be
paid in retirement of the stock a pro rata
share of the amount of such impairment
as determined by FHFA) or, at its
election, the Bank may credit any part
of such payment against the member’s
debt to the Bank. The Bank’s authority
to retire such excess stock shall be
further subject to the limitations of
section 6(f) of the Bank Act (12 U.S.C.
1426(1)).

(c) A member’s stock holdings shall
not be reduced under this section to an
amount less than required by sections
6(b) and 10(c) of the Bank Act (12 U.S.C.
1426(b), 1430(c)).

§1263.23 Excess stock.

(a) Sale of excess stock. Subject to the
restriction in paragraph (b) of this
section, a member may purchase excess
stock as long as the purchase is
approved by the member’s Bank and is
permitted by the laws under which the
member operates.

(b) Restriction. Any Bank with excess
stock greater than 1 percent of its total
assets shall not declare or pay any
dividends in the form of additional
shares of Bank stock or otherwise issue
any excess stock. A Bank shall not issue
excess stock, as a dividend or otherwise,
if after the issuance, the outstanding
excess stock at the Bank would be
greater than 1 percent of its total assets.

Subpart E—Consolidations Involving
Members

§1263.24 Consolidations involving
members.

(a) Consolidation of members. Upon
the consolidation of two or more
institutions that are members of the
same Bank into one institution
operating under the charter of one of the
consolidating institutions, the

membership of the surviving institution
shall continue and the membership of
each disappearing institution shall
terminate on the cancellation of its
charter. Upon the consolidation of two
or more institutions, at least two of
which are members of different Banks,
into one institution operating under the
charter of one of the consolidating
institutions, the membership of the
surviving institution shall continue and
the membership of each disappearing
institution shall terminate upon
cancellation of its charter, provided,
however, that if more than 80 percent of
the assets of the consolidated institution
are derived from the assets of a
disappearing institution, then the
consolidated institution shall continue
to be a member of the Bank of which
that disappearing institution was a
member prior to the consolidation, and
the membership of the other institutions
shall terminate upon the effective date
of the consolidation.

(b) Consolidation into nonmember—
(1) In general. Upon the consolidation of
a member into an institution that is not
a member of a Bank, where the
consolidated institution operates under
the charter of the nonmember
institution, the membership of the
disappearing institution shall terminate
upon the cancellation of its charter.

(2) Notification. If a member has
consolidated into a nonmember that has
its principal place of business in a state
in the same Bank district as the former
member, the consolidated institution
shall have 60 calendar days after the
cancellation of the charter of the former
member within which to notify the
Bank of the former member that the
consolidated institution intends to
apply for membership in such Bank. If
the consolidated institution does not so
notify the Bank by the end of the period,
the Bank shall require the liquidation of
any outstanding indebtedness owed by
the former member, shall settle all
outstanding business transactions with
the former member, and shall redeem or
repurchase the Bank stock owned by the
former member in accordance with
§1263.29.

(3) Application. If such a consolidated
institution has notified the appropriate
Bank of its intent to apply for
membership, the consolidated
institution shall submit an application
for membership within 60 calendar days
of so notifying the Bank. If the
consolidated institution does not submit
an application for membership by the
end of the period, the Bank shall require
the liquidation of any outstanding
indebtedness owed by the former
member, shall settle all outstanding
business transactions with the former
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member, and shall redeem or
repurchase the Bank stock owned by the
former member in accordance with
§1263.29.

(4) Outstanding indebtedness. If a
member has consolidated into a
nonmember institution, the Bank need
not require the former member or its
successor to liquidate any outstanding
indebtedness owed to the Bank or to
redeem its Bank stock, as otherwise may
be required under § 1263.29, during:

(i) The initial 60 calendar-day
notification period;

(ii) The 60 calendar-day period
following receipt of a notification that
the consolidated institution intends to
apply for membership; and

(ii1) The period of time during which
the Bank processes the application for
membership.

(5) Approval of membership. If the
application of such a consolidated
institution is approved, the consolidated
institution shall become a member of
that Bank upon the purchase of the
amount of Bank stock required by
section 6 of the Bank Act (12 U.S.C.
1426). If a Bank’s capital plan has not
taken effect, the amount of stock that the
consolidated institution is required to
own shall be as provided in §§1263.20
and 1263.22. If the capital plan for the
Bank has taken effect, the amount of
stock that the consolidated institution is
required to own shall be equal to the
minimum investment established by the
capital plan for that Bank.

(6) Disapproval of membership. If the
Bank disapproves the application for
membership of the consolidated
institution, the Bank shall require the
liquidation of any outstanding
indebtedness owed by, and the
settlement of all other outstanding
business transactions with, the former
member, and shall redeem or
repurchase the Bank stock owned by the
former member in accordance with
§1263.29.

(c) Dividends on acquired Bank stock.
A consolidated institution shall be
entitled to receive dividends on the
Bank stock that it acquires as a result of
a consolidation with a member in
accordance with applicable FHFA
regulations.

(d) Stock transfers. With regard to any
transfer of Bank stock from a
disappearing member to the surviving or
consolidated member, as appropriate,
for which the approval of FHFA is
required pursuant to section 6(f) of the
Bank Act (12 U.S.C. 1426(f)), as in effect
prior to November 12, 1999, such
transfer shall be deemed to be approved
by FHFA by compliance in all
applicable respects with the
requirements of this section.

Subpart F—Withdrawal and Removal
From Membership

§1263.26 Voluntary withdrawal from
membership.

(a) In general. (1) Any institution may
withdraw from membership by
providing to the Bank written notice of
its intent to withdraw from
membership. A member that has so
notified its Bank shall be entitled to
have continued access to the benefits of
membership until the effective date of
its withdrawal, but the Bank need not
commit to providing any further
services, including advances, to a
withdrawing member that would mature
or otherwise terminate subsequent to
the effective date of the withdrawal. A
member may cancel its notice of
withdrawal at any time prior to its
effective date by providing a written
cancellation notice to the Bank. A Bank
may impose a fee on a member that
cancels a notice of withdrawal,
provided that the fee or the manner of
its calculation is specified in the Bank’s
capital plan.

(2) A Bank shall notify FHFA within
10 calendar days of receipt of any notice
of withdrawal or notice of cancellation
of withdrawal from membership.

(b) Effective date of withdrawal. The
membership of an institution that has
submitted a notice of withdrawal shall
terminate as of the date on which the
last of the applicable stock redemption
periods ends for the stock that the
member is required to hold, as of the
date that the notice of withdrawal is
submitted, under the terms of a Bank’s
capital plan as a condition of
membership, unless the institution has
cancelled its notice of withdrawal prior
to the effective date of the termination
of its membership.

(c) Stock redemption periods. The
receipt by a Bank of a notice of
withdrawal shall commence the
applicable 6-month and 5-year stock
redemption periods, respectively, for all
of the Class A and Class B stock held by
that member that is not already subject
to a pending request for redemption. In
the case of an institution the
membership of which has been
terminated as a result of a merger or
other consolidation into a nonmember
or into a member of another Bank, the
applicable stock redemption periods for
any stock that is not subject to a
pending notice of redemption shall be
deemed to commence on the date on
which the charter of the former member
is cancelled.

(d) Certifica